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UNITED STATES VS. HARVEY H. WOLTMAN 1 

A Supreme Court of the District of Columbia 

At law No. 73564 

i 

Harvey H. Woltman, plaintiff, 

vs. ; 

United States of America, defendant 

United States of America, 

' i 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the district of 
Columbia, at the city of Washington, in said District, at;the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration 

i 

Filed July 9, 1927 ; 

In the Supreme Court of the District of Columbia 

At law No. 73564 

Harvey H. Woltman, plaintiff, 

vs. 

i 

United States of America, defendant 

i 

Plaintiff sues the defendant for that, on the 27th day of May, 1918, 
he enlisted as a soldier in the Army of the United States in the 49th 
Company, 5th Infantry, replacement regiment, serving with the 
said Army as a soldier thereof in France, England, and the United 
States until he was honorably discharged therefrom on the 17th day 
of July, 1919, and for that, while so serving in said Army; he made 
application for and was granted a policy of war-risk insurance in 
the sum of ten thousand dollars ($10,000), and for that, while said 
policy was in full force and effect, said policy being in the custody 
of the United States Veterans’ Bureau, to be produced at the trial 
hereof, said plaintiff became and was at the time of his said dis¬ 
charge, permanently and totally disabled from following a gainful 
occupation as contemplated by the war risk insurance act and by the 
terms of his said policy, and because of said total and permanent 
disability, plaintiff became and was entitled to monthly payments 
of $57.50 each on account of the maturing of said policy, payable 
from and including the month of July, 1919, until this month of 
June, .1927; that said permanent and total disability by reason of 
which plaintiff so suffered on the date of his said discharge 

2 has been continuous since said date; that all premiums due 
and payable under the terms of said war risk insurance policy 

were fully met and paid from the wages and compensation of plain¬ 
tiff as a soldier until the date of his said discharge, at which time 
plaintiff became entitled to receive said monthly payments because 
of the maturing of his said policy; that at the time of entering the 
military service of the United States plaintiff was by occupation an 
auto mechanic, having had many years experience in said ^ork and 
having become highly efficient, which said work had become very 
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E rofitable and by reason of which plaintiff earned a substantial 
ving; that subsequent to the permanent and total disability of 
plaintiff as aforesaid and bv reason of which he came and was so 
disabled in the month of July, 1919, and continuously since said 
date has been permanently and totally disabled and now is utterly 
unable to follow a gainful occupation of any kind or character, but 
on the contrary has been unable, after repeated efforts, to maintain 
any occupation because of said total and permanent disability since 
the date of his said discharge; that his inability to procure employ¬ 
ment is due to the fact that he has been, since the date of his said 
discharge, suffering from the following diseases and ailments: 

1. Chronic tuberculosis. 

2. Chronic bronchitis. 

3. Psvchoneurosis. 

4. Hemorrhoids. 

5. Cancer. 

6. Fractured finger. 

7. Adhesions. 

8. Goiter with hyperthyroidism. 

all of which said diseases and ailments he sustained while in the 
military service of the United States and by reason of which he 
became and was on the date of his said discharge permanently and 
totally disabled from following his pre-war occupation or any other 
occupation of a substantially gainful nature or character. 

3 Plaintiff says that notwithstanding the fact that the de- 

fendant through its Bureau of War Risk Insurance, its act¬ 
ing director, agents, and employees, recognized the fact that plaintiff 
suffered from said diseases since the date of his discharge it has 
continuously refused and now refuses to pay him the installments 
due on his war risk insurance policy since the date of his discharge 
as aforesaid; wherefore he prays that he recover 95 installments 
of insurance representing 95 months at the rate of $57.50 per month 
from and including the month of July, 1919, to and including the 
month of June, 1927, amounting to $5,462.50, for which amount he 
prays judgment, together with interest and the costs of this suit, 
as provided by law. 

Harvey H. Woltman. 

Subscribed and sworn to before me this 28th dav of June, A. D. 
1927. 

[notarial seal.] Geo. W. Miller, 

Notary Public. 

(Commission expires March 13th, 1930.) 

R. H. McNeill, 

Jno. W. Maher, 

Attorneys for plaintiff. 

Motion to strike portions of declaration 

Filed October 25, 1927 

*«••*•* 

Now comes the defendant, the United States of America, by Pey¬ 
ton Gordon, United States Attorney in and for the District of 
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i 

I 

Columbia, its attorney, and moves the court to strike the following 
portions of the declaration filed herein: 

4 Beginning with the word 44 serving” in the third line of 
the first page and ending with the words “July, 1919,” in 

the sixth line of the first page of said declaration; beginning with 
the work 44 at ” in the eleventh line of the first page and ending with 
the word 44 discharge ” in the eleventh line of the first page of said 
declaration; beginning with the word 44 by ” in the eighteenth line of 
the first page and ending with the word 44 discharge ” in the nine¬ 
teenth line of the first page of said declaration; beginning with the 
word 44 from ” in the twenty-first line of the first page and ending 
with the word 44 living ” in the third line of the second page of said 
declaration; beginning with the word 44 and ” in the fourtn line of the 
second page and ending with the word 44 and ” in the sixth line of 
the second page of said declaration; beginning with; the word 
44 since ” in the ninth line of the second page and ending with the 
word 44 character ” in the twenty-fifth line of the second page of 
said declaration; beginning with the word 44 recognized ” in the 
twenty-eighth line of the second page and ending with the word 
4 * discharge ” in the twenty-ninth line of the second page of the 
declaration; beginning -with the word 44 since” in the thirty-first 
line of the second page and ending with the word 44 aforesaid ” in 
the same line; and for grounds thereof says that said allegations are 
in violation of law rules 21 and 22, are unnecessary, irrelevant, im¬ 
material, redundant and constitute mere statements of evidence. 

Peyton Gordon, 
United States Attorney. 

Leo A. Rover, 

Assistant United States Atipmey. 

Attorneys for Defendant. 

j 

i 

5 Supreme Court of the District of Columbia 

j 

Friday, November ;J, 1927. 

Session resumed pursuant to adjournment: Mr. Justice Jennings 
Bailey, presiding. 

* * * * * * * 

Upon consideration of defendant’s motion filed herein to strike 
out certain portions of declarations, and counsel for plaintiff consent¬ 
ing thereto, it is ordered that said motion be, and the same is hereby, 
granted, with leave to defendant to plead to declaration within ten 
days hereof. 

i 

Amended declaration 

i 

Filed December 19, 1927 

* * * * * * i * 

Comes now the plaintiff and by leave of court first obtained, files 
this his amended declaration, and for cause of action against the 
defendant says that while serving the defendant as a soldier in the 
Army of the United States, duly enlisted therein, he "was insured 

i 
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under a war risk insurance policy in the sum of $10,000, said policy 
being in the custody of the United States Veterans’ Bureau, to be 
produced at the trial hereof, wherein and whereby the defendant, 
United States of America, for and in consideration of the monthly 
premiums to be paid by plaintiff, undertook, agreed, and contracted 
with plaintiff to pay him, in event he became permanently and totally 
disabled from following a gainful occupation during the life of said 
policy the sum of $57.50 per month until the full sum of $10,000 had 
been paid to plaintiff; or, in the event of his death, the said 

6 sum of $10,000 or such amount as might remain unpaid thereon 
to such beneficiary as plaintiff might name in said policy, 

within a certain permitted class of beneficiaries; and for that while 
said policy was in full force and effect the plaintiff having paid all 
premiums due and payable thereunder to and including the month 
of July, 1919, plaintiff became and was in said month of July, 1919, 
permanently and totally disabled from following a gainful occupa¬ 
tion, which said permanent and total disability has been continuous 
from said date and will continue to his death or indefinitely into the 
future, and by reason of which said permanent and total disability it 
became the duty and obligation of the defendant, United States of 
America, to pay to him the aforesaid installments of $57.50 monthly on 
his insurance policy aforesaid from said month of July, 1919, to this 
date, and plaintiff says that he has made repeated demands on the 
United States Veterans’ Bureau and the director thereof that he be 
rated as one permanently and totally disabled and that he be paid 
the sum of $57.50 per month from said month of July, 1919, to and 
including the date of the filing of this amended declaration, but that 
the director and the said bureau, notwithstanding his demands and 
notwithstanding his total and permanent disability, has continuously 
refused and now refuses to rate plaintiff as one permanently and 
totally disabled and has continuously refused and now refuses to pay 
plaintiff the aforesaid installments of insurance; wherefore a dis¬ 
agreement existing between the bureau and the director thereof, and 
this plaintiff respecting an award of plaintiff's insurance, plaintiff 
prays that he recover against the defendant 100 installments of 
insurance covering 100 months, from July, 1919, to this date, 

7 aggregating $5,750. together with interest thereon and costs 
of this suit, as provided by law. 

i Harry H. Woltman. 

Subscribed and sworn to before me this 14th dav of November, 
A. D. 1927. 

[notarial seal.] Geo. \V. Miller, 

Notary Public. 

(My commission expires March 13th, 1930.) 

R. H. McNeill, 

John W. Maher, 

Attorneys for Plaintiff . 


5 
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Demwrrer 

Filed December 27, 1927 


Now comes the defendant, the United States of America, by Peyton 
Gordon, United States attorney in and for the District of Columbia, 
and says: 

That the amended declaration filed herein is bad in substance. 

Peyton Gordon, 

United States Attorney. 
John W. Fihelly, 
Assistant United States Attorney. 

Of counsel: 

Wm. Wolff Smith, 

General Counsel , U. S. Veterans' 1 Bureau. 

A. Hinderliter, 

Attorney , U. S. Veterans' 1 Bureau. \ 

i 

8 Note. —Among the points of law to be argued jon the hear¬ 

ing of the above demurrer are: 

1. That plaintiff is not entitled to recover benefits of war risk term 
insurance until and when permanent and total disability has been 
established bv the award of the Director of the United States Vet- 

V 

erans’ Bureau, and that the amended declaration fails to state that 
such an award has been made by the Director of the United States 
Veterans’ Bureau. i 

2. And for other defects appearing on the face of fhe amended 

declaration. i 


Supreme Court of the District of Columbia 

i 

Friday, January 13th, 1928. 

Session resumed pursuant to adjournment: Mr. Justice Bailey 
presiding. 

* * * * * * i * 

Come now the parties in each of the above-entitled causes by their 
respective attorneys of record, and thereupon, by agreement of coun¬ 
sel herein, it is ordered that the demurrers of the defendant in said 
causes filed herein to the amended declarations aforesaid; be, and the 
same are herebv, severallv overruled, with leave to said defendant 
to further plead to said amended declarations within ten days 
hereof. 

Defendant's first plea to the amended declaration 

* 

Filed January 30, 1928 i 

i 

i 

$ 4e 4c 4c 4c 4c | 4c 

Now comes the defendant, the United States of America, by 
9 its attorney, Peyton Gordon, United States attorney in and for 
the District of Columbia and for its first plea to the amended 
declaration filed herein says: 


± 
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That the plaintiff ought not to have or maintain this action against 
the defendant for that no disagreement exists between the United 
States Veterans’ Bureau and the plaintiff herein as to the claim of 
the plaintiff under his contract of insurance within the contemplation 
of the statute in such cases made and provided. 

Defendant's second plea to the amended declaration 

Now comes the defendant, the United States of America, bv its 
attorney. Peyton Gordon, United States attorney in and for the 
District of Columbia, and for its second plea to the amended declara¬ 
tion filed herein says: 

That the plaintiff ought not to have or maintain this action against 
the defendant for that it appears from the amended declaration that 
the right to maintain said action accrued in the month of July, 1919, 
more than three years prior to the institution of this suit. 

Defendant's third plea to the amended declaration 

Comes now the defendant, the United States of America, by its 
attorney, Peyton Gordon, United States attorney in and for the Dis¬ 
trict of Columbia, and for its third plea to its amended declaration 
filed herein says: 

1. Defendant admits that Harry Woltman, plaintiff herein, while 
serving as a soldier in the Army of the United States was insured 
under a contract of war risk term insurance in the sum of $10,000 
and admits that the plaintiff paid all premiums due and payable 
thereunder to and including the month of July, 1919. 

2. Defendant denies that the plaintiff became permanently and 
totally disabled from following a gainful occupation in said month 

of July. 1919. and denies that said permanent and total 
10 disability as alleged has been continuous from said date or 
at all. 

3. Defendant denies each and every other material allegation of 
the amended declaration. 

Peyton Gordon, 

United States Attorney. 

John W. Fihelly, 
Assistant United States Attorney. 

Of counsel: 

A. Hinderliter, 

Attorney . U. S. Veterans' Bureau. 

Note of issue 
Filed April 24, 1928 

******* 

Title of this cause is: Harry Woltman, Quincy, Illinois, plaintiff, 
vs. United States of America, defendant. 
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Attorneys for the respective parties are: Robert H. McNeill and 
John W. Maher, 1153 National Press Building, for the plaintiff; Leo 
A. Rover, U. S. attorney, and J. W. Fihelly, for the defendant. 

The last pleading in this cause is the plea of the defendant filed on 
the 30th day of January, 1928. j 

Notice to calendar. ! 


The clerk of the court will please calendar this cause. 

R. H. McNeill, 
John W. Maher, 

Attorneys for Plaintiff. 

\ 

i 

Second amended declaration 


Filed April 15, 1930 

♦ * * * * * * 

Comes now the plaintiff and by leave of court first obtained, files 
this his second amended declaration, and for cause of action against 
the defendant savs that while serving the defendant as a| soldier in 
the Army of the United States, duly enlisted therein, he was insured 
under a war risk insurance policy in the sum of $10,000, said policy 
being in the custody of the United States Veterans’ Bureau, to be 
produced at the trial hereof, wherein and whereby the defendant, 
the United States of America for and in consideration of the 
monthly premiums to be paid by plaintiff, undertook, agreed, and 
contracted with plaintiff to pay him, in event lie became permanently 
and totally disabled from following a gainful occupation during the 
life of said policy the sum of $57.50 per month until the full sum of 
$10,000 had been paid to plaintiff; or, in the event of his death, the 
said sum of $10,000 or such amount as might remain unpaid thereon 
to such beneficiary as plaintiff might name in said policy, within a 
certain permitted class of beneficiaries; and for that while said 
policy was in full force and effect the plaintiff having paid all pre¬ 
miums due and payable thereunder to and including the month of 
July, 1919, plaintiff became and was in said month of July, 1919, 
permanently and totally disabled from following a gainful 
12 occupation which said permanent and total disability has been 
continuous from said date and will continue to hisi death or 
indefinitely into the future, and by reason of which said permanent 
and total disability it became the duty and obligation off the de¬ 
fendant, United States of America, to pay to him the aforesaid in¬ 
stalments of $57.50 monthly on his insurance policy aforesaid from 
said month of July, 1919, to this date, and plaintiff says that he has 
made repeated demands on the United States Veterans’ Bureau and 
the director thereof that he be rated as one permanently and totally 
disabled and that he be paid the sum of $57.50 per month from said 
month of July, 1919, to and including the date of the filing of this 
second amended declaration, but that the director and the said 
bureau, notwithstanding his demands and notwithstandingi his total 
and permanent disability, has continuously refused and now refuses 
to rate plaintiff as one permanently and totally disabled and has con- 

180S6—30-2 
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tinuously refused and now refuses to pay plaintiff the aforesaid in¬ 
stalments of insurance; wherefore a disagreement existing between 
the bureau and the director thereof, and this plaintiff respecting an 
award of plaintiff’s insurance, plaintiff prays that he recover against 
the defendant 130 instalments of insurance covering 130 months, 
from July, 1019. to this date, aggregating $7,475, together with inter¬ 
est thereon and costs of this suit, as provided by law, and plaintiff 
further prays that of the sum of $7,475 for which judgment is given, 
ten per centum of said sum, to wit, $747.50, shall be made to Robert 
H. McNeill and Warren E. Miller as attorneys fees herein and that 
upon all monthly payments accrued on and after this date there 
shall be deducted from and paid to said Robert H. McNeill and 
Warren E. Miller a further allowance of ten per centum attornev 
fees. 

Harry Woltman. 

13 Subscribed and sworn to before me this 2 dav of April, 
A. D. 1930. 

[notarial seal.] Mae Helm, 

Notary Public. 

(My commission expires-.) 

R. H. McNeill, 

Warren E. Miller, 

Attorneys for Plaintiff . 

District of Columbia, ss: 

Personally appeared before me Harry H. Woltman, plaintiff above 
named, who being duly sworn deposes and says that he has read the 
foregoing 2nd amended petition by him subscribed and that the facts 
therein stated of his own knowledge are true and those stated on 
information and belief he believes to be true. 

Harry Woltman. 

Subscribed and sworn to before me this 2nd day of April, A. D. 
1930. 

[notarial seal.] Mae Helm, 

Notary Public , D. C. 


Memorandum 

April 17, 1930: Verdict for plaintiff for $7,475. 

Motion for a new trial 
Filed April 21, 1930 

* * * * * * * 

Comes now the defendant, the United States of America, by its 
attorney, Leo A. Rover, United States attorney in and for the 
District of Columbia, and moves the court to vacate and set aside 
the verdict herein rendered and to grant a new trial of the 
14 said cause. 

And for grounds of this motion, the said defendant assigns 
the following: 

1. Said verdict is contrary to the evidence. 

2. That the said verdict is contrary to the weight of the evidence. 
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3. The jury ignored or disregarded the instructions of the court 
in reaching its verdict. 

4. The verdict of the jury is based on prejudice or sympathy and is 
contrary to the evidence. 

5. That the court erred in refusing to direct a verdict jin defend¬ 
ant’s favor at the close of plaintiff’s case. 

6. That the court erred in refusing to direct a verdict at the close 
of all the testimony on defendant’s motion. 

7. That the court erred in instructing the jury as to the law of 
the case, which errors were excepted to at the trial. 

8. That the court erred in its rulings upon the admission and 
exclusion of evidence, which rulings were excepted to at the trial. 

9. That the said verdict is contrary to law. 

Leo A. Rover, 

United States Attorney. 
John W. Fihelly, 
Assistant U. S. Attorney. 

Of counsel: 

A. Hinderliter, 

Attorney , TJ. S. Veterans ’ Bureau. 

j 

To Robert E. McNeill and Warren E. Miller , attorneys for the 

'plaintiff. 

Please take notice that the above motion has been marked for 
hearing on May 2nd, 1930. 

i 

15 Service of the above motion and notice is acknowledged. 

R. H. McNeill, 
Attorney for Plaintiff. 

i 

i 

Supreme Court of the District of Columbia; 

i 

i 

Wednesday, July 9th , 1930. 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
Justice, presiding. 

* * * * * * * 

Come now the parties hereto by their respective attorneys of record 
and thereupon the motion for a new trial filed in this cause and 
heretofore submitted to the court having been considered, i is hereby 
overruled and it is ordered that judgment on the verdict be entered. 

Wherefore, it is considered that the plaintiff recover of the de¬ 
fendant herein the sum of seven thousand, four hundred and seventy- 
five dollars ($7,475); of this amount there shall be paid by the 
Veterans’ Bureau to Warren E. Miller and Robert H. McNeill the 
sum of $747.50 as attorneys’ fees, and upon all monthly payments 
accrued on and after this date there shall be deducted from and 
paid to said Warren E. Miller and Robert H. McNeill a further 
allowance of ten per centum (10%), as attorneys’ fees payable one- 
half to Warren E. Miller and one-half to Robert H. McNeill. 

From the foregoing judgment the defendant, by its attorneys of 
record, in open court, notes an appeal to the Court of Appeals of 
the District of Columbia. 


i 
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16 Order extending time within which to file hill of exceptions 

Filed July 24, 1930 

******* 

By the consent of counsel for the plaintiff and for good cause 
shown, it is by the court this 24th day of July, 1930. 

Ordered and decreed that the time within which the defendant 
shall file its bill of exceptions in the above-entitled cause be, and 
the same hereby is, extended to and including August 16, 1930. 

, Peyton Gordon, 

Justice. 

I consent. 

R. H. McNeill, 

Counsel for Plaintiff. 

Assignments of error 

Filed August 4, 1930 

******* 

The defendant in this action in connection with its petition for 
appeal in the Court of Appeals for the District of Columbia, makes 
the following assignments of error which it avers exists: 

1. The court erred in denying defendant’s motion for directed 
verdict because of the insufficiency of the evidence to establish a prima 
facie case. 

2. The court erred in admitting in evidence over objection of de¬ 
fendant a letter dated Februarv 23. 1922, marked “ Plaintiff’s Ex* 
hibit No. 6.” (Rec. IT.) 

3. The court erred in admitting in evidence over objection of 
defendant a letter dated October IT, 1923, marked “ Plaintiff’s 
Exhibit No. T.” (Rec. 19.) 

4. The court erred in admitting in evidence over objec- 
1T tion of defendant a letter dated January 23, 1926, marked 

“Plaintiff’s Exhibit No. 8.” (Rec. 20.) 

5. The court erred in admitting in evidence over objection of 
defendant a letter dated June 23, 1926, marked “ Plaintiff’s Exhibit 
No. 9.” (Rec. 22.) 

6. The court erred in admitting in evidence over objection of 
defendant a letter dated March 26, 192T, marked “ Plaintiff’s Exhibit 
No. 3.” (Rec. 23.) 

T. The court erred in admitting in evidence over objection of 
defendant a letter dated March 28, 192T, “ Plaintiff's Exhibit No. 
10.” (Rec. 26.) 

8. The court erred in allowing witness, Dr. Michael Edward Gard¬ 
ner to answer the following hypothetical question. (Rec. 31.) 

“ Q. Assuming that this plaintiff has suffered prior to going into 
the Army from an appendix operation and that as a result thereof 
there were adhesions which were made worse and from which he 
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suffered while he was in the military service, and that while in the 
military service during the World War he was repeatedly in hos¬ 
pitals and that during that time he suffered and was treated for 
influenza as well as for the adhesions growing out of this appendix 
operation, and that he returned to the United States and was con¬ 
tinued in hospitals from time to time over a period of five or six 
years, and that after returning he had an operation for this ex¬ 
ophthalmic goiter on the neck; and now, taking your own physical 
examination and the X-rays pictures, can you state whether or not 
in your opinion at the time this man left the Army in July, 1919, 
he was or was not able physically at that time to continuously hold 
a substantially gainful occupation? j 

“A. Judging from his condition and from what I know in rela¬ 
tion to the pathology of those conditions, I do not think this man, 
since his thyroid condition, has been able to perform any gainful 
occupation. I think it would be dangerous for him to do so, 
as I told him at my office. I had no idea of being called here-” 

9. The court erred in overruling the defendant’s objection to 
witness, Ann E. J. Wood, giving opinion testimony as to plaintiff’s 
ability to work. (Rec. 48.) 

10. The court erred in overruling defendant’s objection to the 

witness, Ann E. J. Wood, testifying as to the ability of the insured 
to work over specified period without setting forth how often she 
had observed him. (Rec. 49.) i 

11. The court erred in allowing answer of witness, Ann E. J. 
Wood, to a question calling for “ anything further she 

18 knew about the plaintiff that should be in this record ” to be 
read to the jury over the objection of the defendants counsel. 

12. The court erred in overruling defendant’s objection to the 
testimony of witness, Frances E. Plowman, as to the ability of the 
plaintiff to follow a gainful occupation. (Rec. 52.) 

13. The court erred in overruling defendant’s motion for a directed 

verdict at the close of the plaintiff’s case. . j 

14. The court erred in overruling defendant’s motion for directed 
verdict at the close of all of the testimony. 

15. The court erred in charging the jury that in determining the 
insured’s ability to follow a continuous occupation they should bear 
in mind that it was not incumbent upon him to follow a lin^ of work 
which was likely to be injurious to his health. 

16. The court erred in overruling defendant’s motion for a new 

trial. . # j 

17. The court erred in entering judgment for the plaintiff on the 
verdict. 

18. And in other respects apparent of record. 

Leo A. Rover, 

U. S. Attorney . 

John W. Fiheli^t, 

Asst. U. S. Attorney . 

A. Hinderliter, 

Attorney , U. S. Veterans’ Bureau. j 

Service of copy of the foregoing assignments of error accepted 
this 4 day of August, 1930. 

R. H. McNeill, 
Per Mae Helm. 
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Designation of record 


Filed August 4, 1930 

* * * * * * * 

The clerk of this court will please include in the transcript of 
record of the above-entitled cause on appeal to the Court of Appeals 
of the District of Columbia, the following papers: 

1. The declaration. 

2. Defendant's motion to strike portions of the declaration. 

3. Order of court sustaining motion to strike. 

4. Amended declaration. 

5. Demurrer to the amended declaration. 

6. Order of court overruling demurrer. 

7. Defendant's pleas to the amended declaration. 

8. Note of issue. 

9. Notice to calendar. 

10. Verdict of the jury. 

11. Motion for new trial. 

12. Order of court overruling motion for new trial. 

13. The judgment on the verdict for the plaintiff. 

14. Defendant's notice of appeal. 

15. Assignment of error. 

16. Bill of exceptions. 

17. Order of court allowing bill of exceptions. 

IS. Order of court for extending time for filing bill of exceptions. 

19. Certificate of clerk showing record contains all the evidence. 

20. This designation. 

Leo A. Rover. 

United States Attorney. 
John TV Fiheli.y. 
Assistant U. S. Attorney. 

A. Hixderliter. 

Attorney. U. S. Veteran A Bureau. 


20 Service of copy of the foregoing designation of record ac¬ 
cepted this 4 dav of Au<r.. 1930. 

R. II. McNeill. 
Per Mae Helm. 


Memoranda 


August 12. 1930: Bill of exceptions filed. 

September 12. 1930: Bill of exceptions submitted. 

Supreme Court of tiif. District of Columbia 


Thursday. October 2. 1920. 

Session resumed pursuant to adjournment, Hon. Oscar R. Luhring, 
Justice, presiding. 

* Ht :ic :jc if. ff if 

By Justice Bailey: Comes now the parties hereto, by their re¬ 
spective attorneys of record; whereupon the bill of exceptions and 
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the amendment to said bill of exceptions, taken at the trial of this 
cause and having been submitted to the court on the 12th day of 
September, 1930, and thereupon, signed and made of record nunc 
pro tunc. 

21 Supreme Court of the District of Columbia 

i 

United States of America. 

District of Columbia, ss: I 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 20, both inclusive, to be a true ana correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause Xo. 73504 at law, 
wherein Harvey H. Woltman is plaintiff and United States of 
America is defendant, as the same remains upon the files and of 
record in said court. 

In testimonv whereof I hereunto subscribe my name land affix 
the seal of said court, at the city of Washington, in said District, 
this 3rd day of October. 1930. 

[seal] Frank E. CunninghAm, 

i Clerk. 


22 In the Supreme Court of the District of Columbia 

Law Xo. 735G4 

i 

i 

Harry Woltman, plaintiff 

vs. 

United States, defendant 

! 

Bill of exceptions 

Be it remembered, that the above entitled cause came on for trial 
Tuesday, April 15, 1930, before Mr. Justice James Bailey, and the 
jury in the Circuit Division Xo. 2, Robert H. McXeill and Warren 
Miller appearing for the plaintiff, and Leo A. Rover. Misjs Anabel 
ITinderliter, and Lawrence A. Lawlor appearing for defendant, 
whereupon the following proceedings were had: 

Harry D. Gasson, witness called in behalf of the! plaintiff 
testified: 

I am a clerk, Adjutant General's Office, War Department; and am 
temporary custodian of the War Department records of Harry H. 
Woltman; the records show Woltman was inducted May 27, 1918, 
at Quincy, Illinois: that he sailed for France on July 23. 1918. 
Woltman was examined for induction by his local board on January 
17. 1918, and stated at that time that he was well and sound but 
had been under treatment at St. Mary's Hospital in Quincy, Illinois, 
in August, 1914, for three weeks; the nature of the (Tr. 10) treat¬ 
ment is not shown. His weight was reported as 133% pounds; 
height, 04 inches; chest, 32 at expiration; 30 at inspiration; nos£ and 
throat, normal; heart, normal; lungs, normal; genito-urinarv organs, 
normal; hernia, none; hemorrhoids, external: no flat feet; and no 
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other deformities of feet: vision, normal; hearing, normal: teeth, 
O. K. He was found qualified for general military service. Phys¬ 
ical examination at Camp Gordon. Georgia, dated January 14. 1918, 
shows weight. 129 pounds: height. 67": girth of chest at expiration, 
31: inspiration, 35 inches. From examination of the head, 

23 chest, and abdomen and extremities, appendectomy scar. Xose 
and throat, normal: heart, normal: lungs, normal: genito¬ 
urinary organs, normal. Xo hernia, hemorrhoids, or flat feet: vision, 
normal: hearing.normal: no teeth missing. Under “Remarks** there 
appears: Injury to index, middle, and ring fingers. (Tr. 11.) I have 
the records showing the treatment \Y’oilman received while in serv¬ 
ice. The records show Woltman was taken sick July 7. 191 s, in line 
of duty: disposition, duty. He was again taken sick August 27, 
1918. in line of duty; disposition, returned to duty: that Woltman 
was again taken sick August 29 in line of dutv: disposition, dutv. 
The records show that 'Whitman entered the evacuation camp hos¬ 
pital X’o. 53. February 20. 1919. and stayed there until April 10. 1919. 
that he was transferred to base hospital Xo. 120 and remained there 
until May 6. 1919 (Tr. 14). at which time he was transferred to 
base hospital Xo. ns and remained there until May 24, 1919; that 
he was then transferred to base hospital Xo. 65 and remained until 
June 2. when he was evacuated to the United Stales and sent to the 
embarkation hospital. Gamp Stewart (Tr. 15). lie was admitted 
to general hospital Xo. 28 in June. 1919, and was sent to (\amp 
Grant on Juiv 12. when he was discharged from service Julv 12. 1918. 

Harry Herman Woi.tmax testified {Tr. 17) : 

I was a private in the Motor Transport Corps. 1 am sometimes 
known as Harvey H. Woltman. My home is in Quincy. Illinois. (Tr. 
17.) I am unmarried and in Maw 1918. was living with mv widowed 
mother. Before being inducted into service I was an auto mechanic. 
I have also worked at carpenter work and boat building. I was in¬ 
ducted at Quincy. Illinois, and went from there to Camp Gordon, 
Georgia. In the, latter part of July (Tr. 18) I was sent to France. 
Before going ro France I was sick on one occasion from tonsillitis. 
At the time of my induction my physical condition was good. (Tr. 
19.) The first trouble I had in France was intense pain in my right 
side which commenced while I was drillhig. Thev had full eouipment 
with exception of packs. I suffered intense pain on the right side in 
the region where I had been operated on for appendicitis 

24 before I joined the Army. (Tr. 20.) I complained to the top 
sergeant and reported to medical authorities. The doctor 

examined me. strapped my side with adhesive tape, marked me duty 

and sent me back to camp. I was drilling every day and continued 

to have the same trouble. It increased. I reported to the doctor 

several times. The doctor would examine my back and restrap it. 

(Tr. 21.) I first went to hospital Xo. 26 at St. Argonais Hospital 

in France. The doctor examined me there and sent me back to mv 

* 

company the same day. After return to mv company I was given 
light duty. The pain in mv side was the only condition I reported 
at rhat time. The next time I had any physical disorder was in 
Marseilles. France. (Tr. 22.) At that time I had an accident and 
fractured my little finger on the right hand. On February 26, 1919, 
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I contracted influenza and was taken to camp hospital No. 53, Mar¬ 
seilles, France. I was there until some time in April. I ljrul a fever, 
cough. and raised a great amount of sputum. (Tr. 23.) I was 
transferred from that hospital to base hospital No. 120. jl was weak 
and shaky and unable to do anything. I was at base hospital No. 
120 two or three weeks and was transferred to base hospital No. 88 
at Savignais, France. (Tr. 24.) I was there two or three weeks. 
At Savisa is. France, I was not exactlv under treatment , the doctors 
looked me over and we were taken out for exercise, such as short 
hikes. I was next transferred to base hospital No. 0^, at Brest, 
France, about May, 1010, where I remained for about;two weeks 
(Tr. 25). when I was evacuated to the United States (Tr. 20). At 
these hospitals I reported my symptoms to the doctors. ! I was suf¬ 
fering from a pain in my side where I was operated on. 1 1 also had 
a pain in my chest, had coughing spells, and I run a temperature. 
I was general!v weak all over and couldn't do anvthing.i (Tr. 20.) 
I was advised to lay around and take it easy. While in the hospital I 
was not on military duty, except while at Marseilles, France. I helped 
to prepare soldiers who died, for burial. The war was ehded while 
I was in the hospital (Tr. 27). My condition was practica lly the same 
when I was evacuated to the United States and I was then suf- 
25 fering from all of the conditions above described. The pains 
were worst when drilling than while in the hospital. While I 
was drilling I would be attacked by intense pains which became worse 
if I continued. They would come so bad I would have to fall off. 
(Tr. 28.) I had an operation for appendicitis before going into the 
military service in the year 1913. After returning to the United States 
I went to Camp Stewart. Newport News. Virginia. I was there about 
two weeks and in the same general condition as I have described. I 
was not under medical treatment there (Tr. 29). We | were just 
simply taken care of. Our clothes were fumigated and we were given 
different equipment. I was then sent to general hospital No. 28, Fort 
Sheridan, Illinois, and put in a ward where different doctors exam¬ 
ined me. I was there about three weeks. I reported the hospital 
treatment I had in France, but did not receive any treatment at Fort 
Sheridan, except rest. My abdomen was examined. No other symp¬ 
toms developed in hospital except my throat condition got worse. I 
was suffering from the condition of my throat when I returned to the 
United States. I had difficulty in swallowing, sore throat, and the 
side of my neck would swell. I first noticed this condition in hospital 
at Tours, France. I had no medical treatment for it at that time. I 
reported this condition to the medical authorities at Fort jSheridan. 
I did not have any treatment at that time. (Tr. 32.) Later I was 
sent to hospital No. 30 in Chicago, Illinois. I was still suffering from 
the same throat condition. I was operated on in this hospital by Dr. 
Percy, of Chicago, Illinois. At that time my throat was swollen 
on left side. This swelling was a goiter. It took 22 stitches to close 
the operation. Before the operation I had trouble with my eyes. 
My eyes throbbed and felt like they would burst out of my head. I 
was advised by doctors that I had toxic or exophthalmic goiter. 
(Tr. 33.) I was operated on in April, 1920, and remained in the 
hospital until the first of July, 1920. While in this hospital ! had no 
treatment for the condition of my side. (Tr. 34.) I was suffering 


1S0SG—30- 


•> 


16 


TJXITED STATES VS. HARVEY H. WOLTMAN 


from the condition of my side at this time. I was sent home from 
2G the hospital on a two months' pass. I went to Dr. Zimmerman 
in Quincv. Illinois. I was having symptoms similar to those I 
had in France! (Tr. 35.) After seeing l)r. Zimmerman I went 
home and went to bed because I could not stay on my feet. I was 
awav underweight. I was nervous. My eyes hurt all the time. I 
had palpitation; of the heart, shortness of breath, and pain in the 
chest. I was in bed off and on for two months when 1 returned to 
the hospital in Chicago. (Tr. 37.) My mother took care of me. I 
was up and down but did not try to do anv work at that time. I 
then went back to the hospital at Chicago and was admitted as a 
patient. I stayed there during September and October, 1920. I was 
a bed patient a part of the time. I was complaining of my side and 
the general conditions I had before. I was given considerable treat¬ 
ment for my stomach. I don't know if anythin*; was done for mv 
neck condition. At the end of two months I was given an outpatient 
pass and reported to the hospital every other day for treatment 
until about November 10t h. During this time I lived with my sister at 
Lagrange (Tr. 3S). Illinois. I was being treated for my eyes at that 
time. They fitted me with glasses which I now have on. On Novem¬ 
ber 10th I was readmitted to the hospital for an operation o> remove my 
tonsils (Tr. 39) and remained in the hospital until December 10. 1920. 
As far as I know there was no improvement in my condition, only I 
was in a more weakened condition than before I was operated. I 
was discharged from the hospital December 10. 1920. and sent home 
in a very weakened condition. I was not able to do anything. I 
stayed home and was up and down all winter. (Tr. 40.) 1 would be 

up 5t while and would tire out and have to lay down. I would do 
this maybe for an hour or two and then get up and <ro around some 
more: maybe do some little light chores around home. I had short¬ 
ness of breath, pain in the chest: my eyes hurt me: my throat 
and side. In the spring and following summer at different times 
I would try to do automobile repair work. I would work for 
people living around me that knew me. They would give me odd 
jobs on their cars. I had no shop on my place but had a shed 
approximately 12 feet wide and IS feet long with an 
27 extension on the front to cover the end of one car if it was 
sticking out. (Tr. 41.) I had not worked as an automobile 
mechanic in this shed before the war. The first man I ever did any 
work for was George G. Bowman. I think the amount of work 
was a little over a week at that time. I was not working on a sal¬ 
ary but just as I was able to work. If I was able to work an hour 
or two or whatever it was at the time I was paid by the hour. I was 
paid for every hour I worked. I can't recall how many hours. It 
was not over three hours a day. I was unable to work 8 hours a 
day. I was weak and shaky and with the pain in my side and 
everything I would have to quit. I had to take things easy and get 
back so I could try it a little more. (Tr. 42.) I can’t remember 
the next automobile repair work I took. (Tr. 43.) I don’t know 
how many hours I worked in the spring, summer, or fall. I did not 
keep any records, but as near as I can remember I did not make over 
$25 the whole summer. I worked all that I felt I could work. 
Whenever I quit I quit on account of my physicial condition. It 
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was such that I could not carry on. (Tr. 43.) I had no hospital 
treatment during the summer or fall of 1021. During the winters 
of 1021 and 1022 I was unable to do anything. (Tr. 43.1) In 1921 
the Veterans’ Bureau sent me to Dr. Norbury in Jackson, Illinois, for 
general examination. After his examination I went back home. I 
next went to Dr. Thomas Knox. I can not remember wjien but re¬ 
ceived no treatment as a result of this examination. I didl not under¬ 
take any work after this examination. I next went to Adorns County 
Tuberculosis Sanatorium. I was sent there by Dr. Knoxj a Govern¬ 
ment doctor, for examination. I was not treated there. (Tr. 46.) 
A Dr. Worthington examined me and I went back home, j I did not 
go back to work. I staved home and took things easy. In Novem- 
her when I next saw a physician I was sent to numerous Government 
doctors in different parts of the State of Illinois. I did not go to 
any hospital for treatment. (Tr. 46.) After each examination I 
came back home. The last time I was in the Government hos- 
28 pital in November, 1026, at the Edward Hines Hospital, May- 
wood. Illinois. Between 1023 and 1926 I was examined at 

different times bv Dr. Xorburv. Dr. Xorburv is a well-known nerve 

• • •/ 

specialist. I was nervous at the time I went to him. My physical 
condition was apparent to me through shaking of the hands and gen¬ 
eral weakness: anv little excitement or anything like that. I was 
sent to Dr. Xorburv for a general examination by the Veterans Bu¬ 
reau. That is all t know. (Tr. 48.) I was sent to Edward Hines 
Hospital. Maywood. Illinois, by the rating board of the Chicago Vet¬ 
erans’ Bureau. I was there from the first of October to the 23rd of 
November. I was there for examination. (Tr. 49.) Prior to that I 
did no regular physical work other than I have described, simply odd 
jobs when 1 was physically able to do them around home. From 1921 
to 1926 what 1 earned would not amount to more than $50 a year. 
(Tr. 49.) N rays were taken of me at practically all of the! hospitals. 
I)r. Chapin, of Jackson, Illinois, took several, and then in the dif¬ 
ferent hospitals thev also took X ravs. Dr. Xorburv examined mv 
lungs and other vital organs. I did not undertake to live in accord¬ 
ance with Dr. Norbury*s instructions. Dr. Norbury advijsed me to 
go to a part of the country which I did not think would bej beneficial 
to my health. (Tr. 50.) In the latter part of September, 1924, I 
was in the hands of the doctor at Blessing Hospital. I went there 
for an operation on my eye. I don't know whether this 'condition 
was an outgrowth of any previous condition or not. (Trj 51.) In 
November, 1924,1 was sent to a Government doctor for examination. 
On several occasions I asked the Government authorities to send me 


to a particular section of the country for treatment on account of 
climatic conditions. My request was not granted. I was never 
given vocational training by the Government. I applied for voca¬ 
tional training. I received official communications from the Vet¬ 
erans’ Bureau relating to vocational training. I made an effort 
during the years mentioned to secure regular positions a.^ an auto 
mechanic or a carpenter. I first applied to the people I had for¬ 
merly been employed by. (Tr. 55.) I was unable to secure work 
because of my physicial condition. I did not niake any 
29 similar efforts to secure work from any other person or cor¬ 
porations after that because I found what my condition was 
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and knew I would have to go to the hospital. I knew I was not 
able to carry on. Since leaving Edward Hines Hospital in 1920 I 
have been at home under medical advice. I think that the thing that 
is bothering me the most now is my side. (Tr. 5G.) The condition 
of my side, the intense pain there keeps me from working. I can 
not do any stopping, any lifting, or anything like that. I have to 
watch everything I eat. I have to take medicine all the time for it. 
If I go ahead and do things I should not do. it brings on vomiting 
spells. My eyes are prac tically in the same condition they have been 
right along. (Tr. 57.) I have paid premiums on my insurance to 
include the month of July. 1919. (Tr. 58.) I was also in Govern¬ 
ment hospital at Dwight. Illinois, on two occasions, the first in May, 
1920. 1 was there a second time in Julv, 1920. The first time I was 

there for observation. The second time I was there for treatment. I 
was in the hospital for observation about a month and a half and 
as a bed patient a part of the time. The second time I was in the 
hospital was from the first part of July to September 23. 1920. I 
was not a bed patient at this time. (Tr. 00.) I was suffering practi- 
callv from the disabilities described right along. I was suffering 
from my neck and eyes. I had a pain in my neck and the glands 
in mv neck: sore throat: coughing: pain in the chest and mv eves 
and my side. I have earned some little money m the past three 
years at odd jobs, doing slight jobs of repairing upon my neighbors’ 
automobiles. I, don’t know exactly what I earned. I did not keep 
any records. I should say it would not be over $50 or $75 a year 
at the most. I have done all the work I feel physically able to do 
and sometimes I have worked when I was not able to do it. I 
would get knocked out by it. (Tr. Gl.) I worked whenever I felt 
I could do a little work. When not working I was attempting to 
take care of mvself. lving down part of the time. During the last 
three years I have lived by myself part of the time, part of the time 
my sister came to take care of me. Mv mother died in Janu- 
30 arv. 1925. While living bv mvself I cooked what little I had 
to eat when I was able to. and when I was not I went to some 
place and got it already cooked. Either that, or if it got too bad 
my sister would come and fix tilings for me. I can’t state what 
part of the last three years my sister lived with me. She has been 
there several times. (Tr. G2.) She has stayed as high as four or five 
months at a time when I have been down sick. I have not been down 


sick any length of time for the past three years. (Tr. G3.) I have 
been sick and under a doctor’s care but have not been in a hospital: 
that is. I have not been a bed patient. I worked on automobiles in 
my shed and some little repairing around the house is all the work 
I have done. I have never had a job in any outside repair house. 
At this time I am unable to get a regular job because I am under a 


doctor’s care for my stomach. (Tr. G3.) I still have trouble with 
mv eves, they hurt me. they throb. Mv throat bothers me. I have 
shortness of breath, palpitation of the heart, and mv side hurts mo all 
the time. (Tr. 64.) Whenever I work for several hours at a time 


it starts and intense pain which eventually goes into cramps in my 
stomach, and at different times I have vomiting spells, start running 
a high temperature, and I have to take to bed. This has not hap- 
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pened on every occasion I worked because when I feel; these spells 
coming on I quit and lie down and it will gradually case up. 
(Tr. 64.) 

On cross-examination, Woltmax, testified (Tr. 67) : 

The first trouble I had in service was a pain in my side. I was 
examined by a physician who strapped my side and sent me back 
to duty. I remained on duty about a week and returned for another 
treatment. The doctor again strapped my side and sent me back 
to duty. I was not put on drilling after that but was given light 
duty in the camp. This was in the latter part of August or Sep¬ 
tember, 1918. In September, 1918, I went to Blois, France, which 
was a concentration point for disabled soldiers. The only treat¬ 
ment I received there was that I was allowed to stay in the barracks 
and rest. (Tr. 69.) I did not receive any treatment until I reached 
Marseilles, France, where 1 was treated first for fractured finger 
and second for influenza. The first treatment for infiuelnza started 

Februarv 6, 1919. So far as I know I recovered from the 

m/ 

31 fractured fingers. I was in the hospital from February to 

April, 1919. I was transferred to base hospital; No. 53 in 
Marseilles, France, and staved there about three or four weeks, and 
was transferred to base hospital No. 120. I was not a bed patient 
at base hospital No. 120. As near as I remember I stayed there 
about three weeks. (Tr. 70.) I was then transferred to base hos¬ 
pital No. 88 at Savina, France, but was not a bed patient.! The only 
treatment was to take us out on exercise walks, and then let us rest. 
That is all the treatment I can recall. I next went to base hospital 
No. 65 at Brest. France. I was there about two weeks t)ut did not 
receive any treatment but rest, then I returned to the United States 
and went to (damp Stewart, hospital, Newport News, Virginia. I 
was not a bed patient at Camp Stewart and did not rieceive any 
treatment. 1 was next transferred to General Hospital 2^ (Tr. 71), 
Fort Sheridan, Illinois. I was not a bed patient at Fort Sheridan 
and received no treatment except examinations and rest. From 
there I was transferred to Camp Grant, Illinois, for discharge. This 
was in July, 1919. After discharge I returned home and remained 
there off and on until I was sent to the hospital in Chicago. I re¬ 
mained at home except when I was sent to the doctors for exam¬ 
inations and tilings like that. I did not receive any treatment from 
the physicians at home when I first returned. (Tr. 72.) • The first 
time I received treatment after discharge was from Dr. Thomas 
Knox. I think that was the first year after I came back, if I remem¬ 
ber correctly. I can't recall the month but it was in the fall of the 
year. I)r. Knox did not call at my home to treat me anuil was not 
a bed patient. Dr. Knox treated me twice as well as I can remem¬ 
ber, about two weeks. I went to Dr. Knox because I had ajn infected 
hand and both treatments were for an infected hand. j(Tr. 73.) 
The next time I was treated was when I went to the hospital in 
Chicago in April, 1920. I remained in the hospital until July, 
1920. This treatment was for goiter. The goiter was; operated 
upon. No operation upon my neck for goiter was made since 
that time. (Tr. 74.) 1 could not hardly say whether I have re¬ 

ceived anv treatment for my neck since that time. I have been 


i 
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in the liospital and took treatments they gave me. I could 

32 not say just what it was for. Prior to the operation I had 

pains in my neck and had difficulty in swallowing. The opera¬ 
tion did not improve that condition. I still have the same trouble. 
The next time I received medical treatment was about September 1, 
1920. 1 remained in the hospital until October 12. I returned for 
general treatment, and I understand thev gave me treatments for 
mv stomach, apd what other treatment, if there was anv. for mv 
throat or (Tr. 75) neck. I don't know about that. I took the medi¬ 
cines they gave me. I was a bed patient a part of the time. During 
the fore part of ihe time I was in the hospital I was in bed. the latter 
part 1 was up and around. This was the hospital in Chicago. I was 
examined by physicians prior to leaving the hospital and left at my 
own request. I asked to be given out-patient treatment. (Tr. 70.) 
I staved with mv sister in Lagrange. Illinois, and returned about 
everv other dav for out-patient treatment. Mv sister's home is from 
fourteen to eighteen miles from the hospital. 1 went back and forth 
to the hospital as often as necessary for treatment. They were fitting 
mv eves with glasses at that time. Thev did not give me anv out- 
patient treatment except for my ey»*s. (Tr. 77.) I returned to the 
hospital about October 10th and remained until December 10th. I 
was a bed patient a great part of the time. I was operated on for 
tonsils. I have not received any treatment for my tonsils or for the 
condition of mv neck since that time. (Tr. 7 s .) I next received 
treatment in Quincy. Illinois, from Dr. Ii. A. Knapheide. He 
removed a carcinoma from beneath the right eye. I was in the 
liospital one day and returned to Dr. Knapheide's office several times. 
(Tr. 78.) I have not received any treatment for this condition from 
Dr. Knapheide or any other physician since that time. Dr. Knap¬ 
heide treated me about September 25 . 1924. The next treatments 
which I received after December 10. 1920. was this treatment lor 
eye trouble in 1924. (Tr. 79.) The next time 1 received treatment 
was the latter part of November. 1924. This treatment was for 

adhesions and stomach trouble. This trouble was osi mv right side 

• < 

where I had appendicitis. Dr. Knapheide treated me all of 

33 the winter and the following spring, and all of that summer. 

While I was at the hospital Dr. Knapheide came every day. 

1 was in bed all the time. This was the 1 Mossing Hospital. I was 
in the hospital from about February to November. 1925. 1 went 

home from the hospital and was in bed until about dune. 19g5. My 
condition improved, considerably in dune, 1925, and 1 was able to 
be out in the yard. I next received medical treatment in November 
of the same year. 1 had the same trouble over again and was taken 
back to the hospital because of pains in my stomach and side. This 
was the same trouble I had in 1924. This condition first developed 
in the latter part of November. 1924. My side had always bothered 
me, but this was the hardest or worse. This was not the first time 
I received treatment for that condition. I took medicine myself 
at the time to prevent it. I received no medical treatment for this 
condition after discharge in duly. 1919. until November, 1924. (Tr. 
83.) After discharge from the hospital Dr. Knapheide came to see 
me everv dav until I got able to go to his office. I continued to go 

• * i » ^ - 

to his office until I was taken down the second time in the fall of 1925. 
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I went about twice a week. Dr. Knapheide did not treat me for any 
other condition that I know of during this period. The last time 
Dr. Knapheide treated me for this condition was in December. 1025. 
During this time I remained at mv own home. The next time I 
received medical treatment was in the spring of 192(3. I was sent 
to a Government hospital at Dwight, Illinois, and remained there 
from March 25 until May, 1920. I was a bed patient a part of the 
time. After I had been there for a short time I was taken sick and 
put to bed for a few days. I went to the hospital before 1 was sick. 
(Tr. 84.) As well as I can remember I was only a bed patient for 
a short time. (Tr. 84.) The complaint was in the right side. They 
told me it was pleurisy. This was not the same trouble I! had when 
Dr. Knapheide treated me. It was further up in my body and was 
a different condition. (Tr. 85.) 1 had ceased being a bed patient 

before leaving the hospital. 1 should say i was up practically all 
of the time I was in the hospital except a few days I mentioned. 
(Tr. 85.) I was examined by physicians at the hospital and 1 asked 
to be discharged. My sister came to the hospital and topk me with 
her for a short while and then she brought me to Quincy. 
34 The next time I received, medical treatment was some time in 
duly, 1920. when I was ordered to return to the same hospital. 
I remained in the hospital until about September 22. 1920. I was 
not down in bed. I was permitted to lay around on the; bed while 
they treated me. (Tr. 80.) I don't know what treatment !! received. 
I took so much medicine there. 1 couldn't tell you whatj it was all 
for. I did not ask to be sent to the hospital at this tijme. They 
recommended that I go. I was not any better than I had,been when 
I left the hospital previously. The next time I received medical 
treatment I was sent to the rating board at Chicago. I Was sent to 

V 1 { 

Edward Hines Hospital and remained there from about October 1st 

until November 3. 1920. I was a bed patient a part of the time (Tr. 

87), approximately two weeks. The rest of the time I got tip every 

dav. I could not see anv change in mv condition. In fact I was 

worse when I came out of there than when I came out. Mv sickness 

happened the latter part of my hospitalization there, and I had 

practically just gotten out of bed when 1 was discharged from then*. 

I was up ar.d about every day when I first went to the hospital 

but became ill and had. to stav in bed. (Tr. 88.) Mvi condition 

• | 

has not improved, I was not running as high a temperature as when 
1 was in bed. ir;t I was in a weakened condition and was not in any 
shape to go out of the hospital. 1 protested against being discharged 
but was discharged after examination by the medical authorities of 
the hospital. My sister took me home and took care of hie all the 
winter. I was a bed patient a part of the time while with; my sister. 
I was not able to get up until noon, and then I got up and sat around 
the house. A part of everv day I was able to get up. I left mv 
sister in April. 1927. My sister brought me to Quincy. I have 
received medical treatment on and off ever since. Dr. Knapheide 
treated me several times since that for influenza. That is Ssomething 
similar to a heavy cold, and high temperature. While I had influenza 
I remained in bed for some days and then got up again. The longest 
I remained in bed because of an attack of influenza wijs about a 
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week. I have been treated for other conditions besides influenza since 
19*27. I am being treated by a doctor now (Tr. 90) for stomach 

trouble and adhesions. The doctor is giving me two kinds of 
35 medicine. I have not received any other treatment since 1927. 

I have not received any treatment for the condition of my 
neck or goiter operation to my knowledge. As I stated, the medicine 
they gave me in the Government hospitals 1 don't know what it was 
all for. When discharged from service I tiled claim for compen¬ 
sation. Some of the times I was in the hospital numerous times in 
connection with my claim for compensation. Part of the time I was 
in the hospital I was there for treatment (Tr. 91) and part of the 
time for observation. The Government gave me treatment when 
necessary at all times except the last time. I mean I had a right 
to Government treatment when necessarv for anv disability connected 
with service. I have applied for and been refused hospital treatment 
by the Government. 1 applied numerous times to be sent to Cincin¬ 
nati. and each and every time I was refused. I asked to be sent there 
to determine the; true nature of my trouble. 1 fir>t applied to be 
sent there about November. 1925. and was refused treatment in 1925. 
(Tr. 92.) I asked on numerous occasions to be sent to the South or 
Southwest. That was the medical treatment and hospital treatment 
I wanted in a different climate. I wanted to be sent to the South¬ 
west for treatment. 1 was refused treatment in Chicago one time in 
November. 1920. I have not asked for medical treatment in the 
last year or in tlie year 1929 or 1928. (Tr. 93.) After returning 
home I attempted to work on an automobile for approximately a 
week. I was trying to do some light repair work on it. such as 
removing the carbon and grinding the valves. I wouldn't take any 
work underneath of it: it had to he on top. (Tr. 94.) This work 
requires considerable stooping over and requires lifting su-li parts 
of the automobile* as had to be removed to repair. Some of the work 
is of a rather heavy nature. I attempted it for a week. The next 
work I looked !<•:* was of the same type. I did some repair work of 
the same kind. This work required a certain amount of stooping and 
exertion and tightening and loosening holts and nuts. {Tr. 95.) 
I have not engaged more or less in the repair of automobiles 
since discharge from service. 1 have not repaired any auto¬ 
mobiles in the h\<t year. I did one repair job in 1929. 

In 192* 1 don't think I did any repair work as well 
30 as ! can. remember. In 19g” ! mav have done some odd jobs. 

I did some work in about four days. ! think it was in i92G. 

1 made about 850 a year on an average since discharge. I did not 
average 850 each year hut on an average did not make over that, 
if I made that sum,. I would say 850 for each year -ince discharge. 
(Tr. 90.) I have done some carpenter work for myself since dis¬ 
charge. such little things as needed fixing about the house. When 
T was able to fix them I did it. and when I was not I hired some¬ 
body. \ did a little painting around home. I fixed the roof on 
several occasions. 1 covered it with some of those rubberoid sheets. 
r l his required the use of a ladder and climbing on the roof. I don't 
know how long this required but I fixed it whenever it needed it. 

I had a small lawn around my home but did not mow it myself 
all of the time. (Tr. 97.) From time to time when I felt able I 
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help mow the lawn. I am living in Quincy, Illinois, by myself. 
When at Quincy, I lived alone except when my sister came there. 
When alone I cooked my own meals such as I get. I would get my 
own fire and do some house work as is done when there when I am 
home bv mvself. I drive an automobile and have had a license to 
drive an automobile every since (Tr. 9S) year 1921. I have owned 
and operated several automobiles since that time. I operated them 
as much as they are operated, and that is very little. | (Tr. 99.) 
Apart from the work as an auto mechanic, carpenter work, and 
painting around home, I have never tried any other kind of work. 
I never looked for work as a salesman, an elevator operator, clerk 
in store or any light type of work. The last time the (government 
doctor examined me was at the Edward Hines Hospital in 1920. 
(Tr. 99.) I was asked to submit to a medical examination about a 
month and a half ago but refused to submit to an examination. I 
know Dr. A. T. Davis. Dr. Davis asked me to allow himito examine 
me for the Veterans' Bureau about a month and a half ago. He 
came to my house and had another physician with him. j I refused 
to let him examine me. (Tr. 100.) I also refused to allojw Dr. Cole 
to examine me. I was asked by the bureau some time this;last spring 
to report to Dr. Swanburg for an X-ray examination. I re¬ 
fused to submit to such examination. (Tr. 102.) After dis- 
37 charge from service I filed claim for compensation. I don’t 
remember whether I ever filed claim for insurance because 
of permanent and total disability or not but I wrote several letters 
regarding it. I don't remember the first time I filed chjim for in¬ 
surance because of permanent and total disability, but it was several 
vears ago. The last time I filed claim for insurance w;us in 1926. 
(Tr. 102.) ! 

On redirect examination, Woltmax testified (Ti\j 103.) : 

I refused to submit to examination a month and a half ago be¬ 
cause I was discharged from Edward Hines Hospital under pro¬ 
test. I was sick and unable to care for myself and they refused 
to give me further treatment, and then when I brought up this insur¬ 
ance (Tr. 103) suit, ten minutes before my trial they came down 
and wanted to examine me and I refused on those grounds. I did 
not offer to be examined bv anv disinterested doctor. I stated to 
the Veterans’ Bureau I was willing to be examined bv Dr. Xor- 

C7- 1 V I 

burv, on several occasions and so state now. I conferred with mv 
counsel about the request of the Government to have me; examined 
and authorized mv counsel to offer me for examination bv Dr. Xor- 
bury or any other disinterested physician not connected; with the 
Government. I don't know whether this offer was declined or not. 
(Tr. 10-1.) 

(Thereupon the following proceedings were had:) 

Q. You were asked if you had been refused hospital treatment 
on your various requests. I show you a letter of February 23, 1922, 
and ask you what that is. 

A. That is a letter from Dr. Albert Field, subdistrict medical 
officer. 

Q. Does that letter relate to your request for hospitalization? 

A. Yes. sir. 


1S0S6—30-1 
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Mr. McNeill. I offer it in evidence, if your honor please. 

Mr. Lawlor. We object, if the court please. 

The Court. On what "rounds? 

Mr. Lawlor. It is incompetent, irrelevant, and immaterial, hear¬ 
say, and not properly identified. It has no bearing on the issue 
in this case. 

38 The Court. I overrule the objection. 

Mr. Lawlor. Exception. 

The Court. Read it to the jury. 

(The letter referred to. dated February 23, 1922, from Albert Field, 
M. I)., to Mr. Harvey H. Woltman. Quincy, Illinois, was thereupon 
marked Plaintiff's Exhibit No. 6" and was read to the jury by 
Mr. McNeill as follows:) 

(Plaintiff's Exhibit No. G) 

I’xitkd States Veterans' Bureau 

Chicago. Ill. 


Srni xgfikli). Illinois. February 23. 1322. 

In reply refer to: C-2G3. 450. 

Mr. Harvey H. Woltman. 

1312 North (Jth Street , Quincy , Illinois. 

Dear Sir: Replying to your communication of February 18th 
regarding your hospitalization into Oaklawn Sanatorium at Jackson¬ 
ville, which we offered vou on February 14th, we have no authoriza- 
tion here to place you in a sanatorium neither in the South nor the 
West, but if vou care to enter the Adams Countv Tuberculosis Sana- 
torium in vour own citv. we will be glad to furnish vou with the card 
of admission any time vou so desire. 

Kindly notify us when vou are ready to accept, and we will for- 
ward vour card. 


Yours trulv. 


A F: N 


(Signed) 


39 


Wales E. Finneoan. 

Sub district Marviyer. 

Albert Field, M. D.. 

Sub district Medical Officer. 


By Mr. McNeill: 

V 

Q. I show you a letter bearing date October IT, 1923, and 
ask vou what that letter is and how vou received it. 

A. That is a letter from Dr. W. H. Crede who was stationed at 
Peoria, Illinois, at that time. 

Q. In the Veterans' Bureau? 

Mr. Lawlor. I pbject, if the court please, unless the witness knows 
of his owti knowledge. 

By Mr. McNeill : 

Q. How did you get that letter, Mr. Woltman ? 

A. From the Veterans’ Bureau. 

Q. Was it in reply to a letter you had written to them? 

A. It is. 
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objection; 
not bound 


The Court. Is it on the letterhead of the Veterans’ Bureau? 

Mr. McNeill. Yes, sir. 

The Court. It will be admitted. 

Mr. Lawlor. We object, if the court please—the same; 
and furthermore, on the ground that the Government is 
by the statements of anybody else- 

The Court. It is not a question of being bound; it is a question 
in response to your cross-examination along that line. 

Mr. McNeill. That is all we are asking for, vour honor. 

The Court. I am not saying that it is evidence of its contents at all. 

Mr. Lawlor. If the court please, these documents, as I understand 
them, have no bearing upon anything that was developed on cross- 
examination. 

The Court. It has just as much bearing as your cross-examination 
had on that line. It is responsive to the cross-examinatioh. I over¬ 
rule the objection and you may take your exception. 

Mr. Lawlor. Exception. 

(The letter referred to, dated October 17, 1923, to Mr. Harvey 
Woltman, from W. H. Crede, was thereupon marked Plaintiff’s 
Exhibit No. 7,” and was read to the jury by Mr. McNeill as 
follows:) 

40 (Plaintiff’s Exhibit No. 7) j 

i 

i 

l 

United States Veterans’ Bureau j 

j 

Chicago, Ill. j 

U. S. Veterans’ Bureau,; 

320—531 Fulton ; St., 

Peoria , Illinois , October 17, 1023. 

In reply refer to: ^1-1. 

Mr. Harvey Woltman, 

1312 6th St., Quincy, Illinois. 

Dear Sir: We have vour letter of the 11th and wish to state that 
the Government does not send people into the Southwest; for treat¬ 
ment until they have spent a time in some of the local hospitals in 
order to determine whether such a transfer is best or feasible; it is 
not always the best thing to do, particularly with pulmonary tuber¬ 
culosis, as some cases after being transferred to higher altitudes 
immediately develop hemorrhages. You see, therefore, your request 
for transporation can not be granted. 

You state that you want compensation that you are entitled to by 
law; wish to state that the bureau’s actions are governed entirely by 
law and the Sweet bill with no intention to deprive you of anything 
that you are entitled to under that law. If vou have made a claim 
for dependency and prove it to the satisfaction of the bureau, for 
your mother, the same will also be paid. A spirit of cooperation on 
your part is absolutely necessary in order to get a fair adjustment. 
Since writing you last, we have a request to send you before a board 
of specialists in Chicago and we are mailing you transporation under 
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separate cover, and you will please present this letter as your letter 
of introduction when you appear at Chicago office, 111 No. Canal St. 

By direction : 

(Signed) W. H. Crede, 

Subdistrict Medical Offr. 

41 By Mr. McNeill : 

Q. I show you a letter bearing date of January 23, 1926, on 
the stationery of the United States Veterans’ Bureau, Chicago, Illi¬ 
nois, addressed to you. AVill you state how you got that letter, 
whether it came to you in the mail ? 

A. I received it through the mail from the United States Veterans’ 
Bureau. 

Q. In reply to a letter you had written? 

A. Yes, sir. 

Mr. McNeill. I offer it in evidence. It is of the same tenor and 
effect as the other. 

Mr. Lawi.or. The same objection, if the court please. 

The Court. I overrule the objection. 

Mr. Lawlor. Exception. 

(The letter referred to. dated January 23, 1926. to Mr. Harvev II. 
Woltman from 'William E. Kendall, was thereupon marked ** Plain¬ 
tiff's Exhibit No. 8,“ and was read to the jury by Mr. McNeill as 
follows:) 

(Plaintiff's Exhibit No. 8.) 


United States Veterans’ Bureau, 

Chicago, III., January 23, 1026. 

In reply refer to: M—1, C-263400. 

Mr. Harvey H. Woltman, 

1512 N. 6th St., Quincy, III. 

Dear Sir: This letter will reply to your commpnication of Jan¬ 
uary 20th. in which you request that you be sent to the diagnostic 
center at Cincinnati, Ohio. 

As we have previously informed you, we do not believe that 
42 a period of hospitalization at Cincinnati is necessary, as you 
can be hospitalized at the Edward Hines. Jr.. ITospitaf at 
Maywood, Illinois, at the U. S. Naval Hospital at Great, Lakes, Illi¬ 
nois, or at the U. S. Veterans' hospital at Dwight, Illinois, and a 
thorough examination will be given vou. 

If you care to accept hospitalization at either one of these places, 
and will so notify us. we will be glad to arrange for vour hospitali- 
zation for a period of observation to determine your condition. 

By direction: 

(Signed) Wm. E. Kendall, 

Chief. Medical Division, 
Regional Office, Chicago, III. 

By Mr. McNeill: 

Q. Was this letter received in the mail from the Veterans’ Bureau? 

A. Yes, sir. 

Q. And the other two I show you, the same way? 

A. I received both of those through the mail from the Veterans’ 
Bureau. 
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Mr. McNeill. Ladies and gentlemen of the jury- 


Mr. Lawlor. I do not believe it has even been offered as yet. 

The Court. No; there is no testimony that they were in response 
to any letters from him. 

~ i 

By Mr. McNeill: 

Q. Was the one I just showed you in response to any letter from 
you ? | 

A. Yes. sir. 

Mr. McNeill. I offer this in evidence, the one of June £3, 1926. 
Mr. Lawlor. The same objection. 

The Court. Overruled. 

Mr. Lawlor. Exception. j 

43 (The letter referred to, dated June 23, 1926, from William 
E. Kendall, to Harvey H. Woltman, was thereupon marked 

“ Plaintiff's Exhibit No. 9.”) 

Mr. McNeill. The appropriate part reads as follows,! after ac¬ 
knowledging a letter from Mr. Woltman of June 7: 

“As we stated before in our communication, we see no reason why 
you should be sent to the diagnostic center at Cincinnati 1 , Ohio, as 
your case seems to be accurately diagnosed.” i 

Bv Mr. McNeill: 

*/ i 

A. Did you receive the letter I show you dated March 1 1C, 1927? 
Mr. Lawlor. I think if these letters are going to be read, your 
honor, they should be read in their entirety. 

Mr. McNeill. Certainly, I do not object to that. 

The Court. Read it all, then. 

(The letter referred to. marked “ Plaintiff’s Exhibit N<p. 9,” was 
thereupon read to the jury by Mr. McNeill in full, as follows:) 

(Plaintiff’s Exhibit No. 9) j 

United States Veterans’ Bureau, 

Chicago , III.. June 20. 1020. 

In reply refer to: M-4. C-263460. j 

Mr. Harvey II. Woltman, 

1012 A 7 . Oth St.. Quincy , 111. ! 

Dear Sir: Your letter of June 7th addressed to the Director of 
the D. S. Veterans’ Bureau, has been forwarded to this .office for 
consideration. j 

You state in vour letter that vou had addressed numerous com- 
munications to the Chicago office and had not received any 

44 replies. We are unable to find in your folder any communica¬ 
tions from vou which remain unanswered. 

As we stated before in your communication, we see no reason why 
you should be sent to the diagnostic center at Cincinnati, Ohio, as 
your case seems to be accurately diagnosed. At the time: of your 
discharge from the l'. S. Veterans’ Hospital at Dwight, Illinois, it 
was the opinion of the examining physicians that you were in need 
of further hospital treatment. Transfer to another hospital was 
offered you, but you evidently did not care to accept, and requested 
your discharge home. I 
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If you care to be readmitted to the U. S. Veterans' Hospital at 
Dwight, Illinois, arrangements will be made for your readmittance, 
upon signifying your desire for same to this office. 

By direction: 

(Signed) Wm. 12. Kendall, 

Chief Medical Division , 
Regional Office. Chicago , III. 

By Mr. McNeill: 

Q. I)o vou identify this one in the same wav 
A. Yes. 


Mr. McNeill. This is a letter addressed to Mr. Woltinan. bearing 
date March 10. 1027. which reads as follows: 

Mr. Lawlok. Has that letter been offered, Mr. McNeill ? 

Mr. McNeill. It is marked ’* Plaintiff's Kxhibit No. 

Mr. L AW LOR. I object. 

The Court. I overrule the objection. 

Mr. Lawlok. Exception. 

(The letter referred to. dated March 10. 1027. from William E. 
Kendall to Harvey H. Woltinan. previously marked for identification 
as Plaintiff's Exhibit No. •». was thereupon marked 
45 ** Plaintiff's Exhibit No. 2 " in evidence, and was read to the 

jury by Mr. McNeill as follows:) 


(Plaintiff's Exhibit No. •>) 

Exited States Veterans Bureau, 

Chicago. III.. March Ui. 1027. 

In reply refer to M-4: Woltinan. Harvey H.. C-203460. 

Mr. Harvey II. Woltmax. 

212 South St otic .1/7'.. 

La Orange. Illinois. 

Dear Sir: Mr. Lindstron. national liaison officer of the Disabled 

American Veterans, has referred vour communication to him of 

March 1927, in which you request that you be sent to the diagnostic 

center at Cincinnati, to this office for reply. 

Under date of. March 10th a communication was addressed to vou 

from this office stating that it was our opinion that hospitalization 

for observation at the diagnostic center could not be authorized at 

this time as there was no question as to the diagnosis of vour 

disability. 

% 

By direction: 

(Signed) Wm. E. Kendall. 

Regional Medical Officer , 

Oldeago. Illinois. 

40 By. Mr. McNeill: 

Q. Did you receive this letter [exhibiting] in the mail in the 
same way, in reply to a letter from you ( 

A. Yes. sir. 

Mr. McNeill. I now offer the one of March 28- 

Mr. Lawlok. Just a minute. Is that in evidence? 

Mr. McNeill. It is offered now. 

Mr. Lawlor. I object to it. 

The Court. I will overrule the objection. 

Mr. Lawlok. Exception. 
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(The letter referred to, dated March 28, 1927, from William E. 
Kendall to Harvey H. Woltman, was thereupon markedPlaintiff’s 
Exhibit No. 10,” and was read to the jury by Mr. McNeill as 
follows:) j 

47 (Plaintiff’s Exhibit No. 10) j 

| 

United States Veterans Bureau, 

Chicago, 111.. March 28,1927. 

In reply refer to: M-4: Woltman, Harvey H., C—263460j 
Mr. Harvey H. Woltman, 

312 South Stone Ave.. 

La. Grange, Illinois. 

Dear Sir: This letter will reply to your communications which 
were received in this office under dates of March 14th land March 
18th, requesting that you be hospitalized at the diagnostic center 
at Cincinnati. 

As we advised you in previous communications, it is the belief of 
this office that at the time of vour hospitalization at Edward Hines 
Jr. Hospital an exact diagnosis was made of your physical condition, 
and there is no need that you be transferred to the diagnostic center 
at this time for further examination. 

It is noted that your case is being briefed for review bvl the central 
board of appeals, and should this board, upon reviewing your case, 
believe that an examination at the diagnostic center is necessarv, 
arrangements will be made for vour admission there at that time. 

P 4/ 

By direction: 

(Signed) Wm. E. Kendall! 

Regional Medical Officer. 

(' h icago. IUin ois. 

i 

48 IIarvey II. Woltman, testified further (Tr.!121): 

I do not think I applied for medical treatment from the Vet¬ 
erans* Bureau during the years 1928. 1929. or 19:>0. The papers 
shown me are my application for insurance upon which this suit is 
brought and mv certificate of discharge from service. (Tr. 122.) 

On recross-examination. Woltman, testified: i 

I was not advised that 1 might have my own physician represent 
me when requested to submit to examination bv Government phvsi- 
cians. I don't remember being so told by my counsel. I don’t know 
whether I would have remembered such conversation if had. I 
authorized mv counsel to make an offer to be examined bv Dr. Nor- 
burv. (Tr. 123.) I don't think we discussed who would incur the 
expense of having Dr. Norburv coming from Illinois to W ashington. 
I had no conversation with mv counsel concerning the expenses of a 
Government doctor or who was to pay Dr. Norburv. I Understood 
that this examination was wanted for use in this trial. I suppose that 
Dr. Norburv would have to come to Washington if used asj a witness. 

On redirect examination, Woltman testified. 

I understand the Government had served no notice on lhy counsel 
to take Dr. Norburv*s testimony in this case about two months ago. 
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This deposition was not taken so far as I know. I have employed 
an attorney to assist in taking the deposition if the Government 
proceeded. (Tr. 12G.) 

Nellie Virginia Morris, a witness called in behalf of the 
plaintiff, testified: 

I am an X-ray technician employed by Drs. Groover. Christie, and 
Merritt (Tr. 126). Washington. I). C. I took an X rav of the plain¬ 
tiff. II arvey II. Woltman, on April 1. 1980. I have the X-ray films 
with me. They are films of Whitman's entire chest. (Tr. 127.) 
These films were offered and received in evidence without objection. 
(Tr. 128.) 

49 Dr. Michael Edward Gardner, a witness called on behalf 
of the plaintiIf. testified: 

I have been a practicing physician since 1*99 and have practiced 
in Washington for the last fifteen years, Before that I practiced in 
Cumberland. Maryland, and Morgantown, West Virginia. (Tr. 
129.) I received my education in medicine from the University of 
Maryland. Baltimore, and have had postgraduate work in Johns 
Hopkins Hospital. While I was an officer in the Army I took 
pathology at George Washington University. I was captain in the 
Medical Corps during the World War and served in France in the 
Meuse and Argonne regions. Mv duties in the miliiarv service in 
general were mostly medical cases, internal medicine, conditions of 
the heart, lungs, influenza, and all that sort of thing. I have not 
specialized in any line of medicine except pathology. Pathology is 
science that deals with diseases other than normal conditions, but is 
the science of disease. (Tr. 180.) It is a diagnostic specialty you 
have to know to be able to make a diagnosis. In my practice I have 
had occasion to examine and study the disease of goiter, tuberculosis, 
and the effect of adhesions upon tlie organs of the body growing out 
of operative conditions. I have also had occasion to make a general 
studv of the Datiiologv of the human svstoni generallv during mv 
years of practice. Pathology is very wide in scope: it is diversified. 
The pathology I had in Johns Hopkins Hospital was principally 
surgery pathology, having to do with wounds and injuries and all 
that sort of thing. I examined Woltman in my office April 12, 1930. 
I did not see him more than once. I made an examination of Wolt¬ 
man. (Tr. 181.) It was a pretty thorough physical examination. 
I examined his heart, chest, and also. I think. I took his blood 
pressure. 1 asked him a good many questions in relation to his 
history. He gave me a history of his preexisting troubles and I 
found a scar on the neck, that he had from a ihvroidectomv. a thv- 
roid operation of some sort, and my inquiry brought out the informa¬ 
tion that he had an exophthalmic goiter and that he had been 
operated upon. Woltman had a scar on the right lower abdomen 
indicating that he had had an abdominal operation or inci- 
80 sion. which 1 brought out was appondoctomv. He had his 
appendix (Tr. 132) removed. I examined his chest. I had 
strip to the waist. I had him take his clothes olf and went 
through the regular routine examination from his neck down. I 
went over his chest very carefully and found that he had some chest 
trouble indicative of tuberculosis. I took his temperature. I believe, 



31 


UNITED STATES VS. HARVEY H. WOLTMAN 


and found that his temperature was a little subnormal. I found his 
right lung, the lobe, pretty extensively—that is to say,| he lias the 
lesion marks of an old active tuberculosis, but just at this time I do 
not think his tuberculosis is active, or I would not think so. That 
is a very hard question for me to say. The indications |of preexist¬ 
ing tuberculosis were percussion in the upper lobe (Tr. 1133) extend¬ 
ing out to the periphery pretty well. The condition in the right 
upper lobe was bronchial in character. The expansion of his right 
upper lobe was very much circumscribed, showing that he had an 
old fibrosis there of some sort resulting probably from tuberculosis. 
From a subjective standpoint, Woltman's abdomen was rather tender 
and from what I could determine as far as I got from I palpitation 
he had quite a lot of adhesion following iiis operation, or before 
he was operated. (Tr. 134.) From examination I founjd Woltman 
was nervous. 1 think that was probably due. or more than likely, 
I do not think he was excited at all in the office, because I talked 
to him as a soldier, and a good many of the questions that I asked 
him did not have anything to do with the pathological condition; 
but I noticed when I took his pulse that it was rather rapid—as I 
recall it now, about 90 or 98, and I asked him if he was nervous and 
he said no, he didn't think so: he was always a little nervous, he 
said. I examined his heart. He has so far as I could determine 
some enlargement of the heart downward to the right, j The apex, 
instead of being in the normal position, was in the sixth inter¬ 
space, a little farther down to the right (Tr. 134) than we gen- 
erallv find it. We generally find it within a half inch of the 
nipple line. His diastolic pressure was markedly low. It was 
about 60. It should run a little higher than that, about TO or 80. 

Although his diastolic pressure was low his systolic pressure 
51 was a little higher, about 140. I take it that was due to myo¬ 
carditis he had had especially acute at the time of the thyroid 
condition. You can't have a thyroid condition without affecting the 
heart. I have seen patients—although this patient was not like 
those—who. when you go to take their pulse, it will ruin to 200 a 
minute. This man does not show especially that he fnis a very 
typical ophthalmic case, although he says he has been! diagnosed 
for that. I would consider it was more of a toxic goitef from the 
effect it has had on his heart. He has some adhesions, I think, in 
the region of the pericardiac, in the thorax there, although I can not 
sav definitelv about that. The X rav would probably have shown 
it. The X ray would show his lungs. As to whether!an X ray 
of his lungs would show the condition of the adhesions! or of the 
heart location I am not familiar encough with X-ray readings. (Tr. 
135.) The X ray shown me shows his heart. I am familiar with 
X-ray pictures in my professional work. I have read many of them. 
The films are taken and the plates are sent to me. I am not an expert. 
There are very few experts. You will not find more than three or 
four of them in the city of Washington. (Tr. 13G.) An examination 
of the picture shown me confirms my testimony as to the mian’s heart. 
In my examination I found the right upper lobe involved, i The little 
white nodules are along the bronchial tract. They look like they 
are slightly on that side [indicating]. That may be frbm an old 
pericarditis. It may be adhesions along here [indicating]. All 
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this dark portion here is lung tissue. That is all fibrosis here [indi¬ 
cating |. From the X rays I do not think there is any question 
about (Tr. 187) there being pericardial adhesions. This man had an 
old pericarditis, the sac that surrounds the heart. You could not say 
definitely about that without a post-mortem. (Tr. 188.) As to my 
opinion as to the physiological effects upon the heart of a toxic goiter 
or an exophthalmic goiter, it makes no difference. The pathology is 
the same. The effect on the heart is the same as any toxic or any 
poison would affect the heart. To illustrate, in typhoid fever 
52 we have a germ, of course, that secretes a toxin, and that toxin 
being a poison, a very virulent poison, affects the heart. We 
have a goiter, and that throws out a toxin. What that toxin is and 
just what it does in each individual case is very hard to say. In this 
particular case here it certainly has involved the heart, and I am 
positive that in all pathological conditions that bring about this 
toxic condition, or what we call goiter, it does effect the heart and 
the nervous system, more especially the heart. (Tr. 188.) In all 
conditions where the thyroid is involved there is a poison thrown out 
that affects the heart, so that in many of these cases—all of these 
cases—we have an increased blood pressure and we have what, of 
course, is called myocarditis. Myocarditis means inflammat ion of the 
heart mmcle itself, and this poison seems to have a predilection to 
affect the heart in these goiter cases, dust how it attacks this man 
I could not say. but it attacks ail cases. Assuming that Woltman 
was operated on for goiter in 11)20 and it was removed successfully, 
the effect of that removal upon the condition of tlu* heart, in my 
opinion, would be to relieve the condition, because it would get rid 
of tin* poison, the focus of infection. Of course, the heart is dam¬ 
aged permanently, but I think the heart condition is better now than 
it was Indore he was operated (Tr. !81>). because of the removing 

of those nodu'es. of tho.-e tumors. Thev are little nodules that grow 

* 

on the thyroid gland itself, and if they are removed you remove the 
poison that is secreted l>v the thyroid disease. (Tr. 140.) 

(Thereupon the following hypothetical question was propounded 
to the witness and the following proceedings had:) 

Q. Assuming that this plaintiff has suffered prior to going into 
the Army from an appendix operation and that as a result thereof 
there were adhesions which were made worse and from which he 
suffered while he was in the military service, and that while in the 
military service, during the World War. he was repeatedly in hos¬ 
pitals and that (luring that time he suffered and was treated for 
influenza as well as for the adhesions growing out of this appendix 
operation, and that he returned to the United States and was 
58 continued in hospitals from time to time over a period of five 
or six years, and that after returning he had an operation for 
this exophthalmic goiter on the neck; and now, taking your own 
physical examination and the X rays and your conclusion from the 
X-ray pictures, can you state whether or not in your opinion at the 
time this man left the Army in July. 1919. he was or was not able 
physically at that time to continuously hold a substantially gainful 
occupation ? 

Mr. Lawlor. I object, if the court please, on the ground that the 
question is not pertinent to the issues of this case. It is not a proper 
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hypothetical question. It omits several important factors which 
would have to be taken into consideration to properly and intelli¬ 
gently answer it. and it includes facts not in evidence.; Further¬ 
more. it fails to state the condition of the man in sufficient detail 
so as to permit an intelligent medical answer to be based upon it; 
there being no showing and no testimonv as to how long anv dis- 
ability continued or what the nature of it was, the extent of the 
disability resulting from it, and it would be absolutely impossible 
for any one to base an intelligent scientific opinion upoh the facts 
in the question, particularly as the question asks for the physician’s 
opinion at a time eight years prior to the time he first saw him, and 
merely based upon the existence of a fact that there had been in 
existence certain conditions which are not shown, to have been 
temporary or to have continued or to remain unaltered! up to the 
time of the examination of the X rays. 

The Court. I overrule the objection. \ 

Mr. Lawler. I note an exception, if your honor please.! 

By Mr. McNeill: j 

Q. Will you state in your opinion whether Mr. Woltman, at the 
time of his discharge from the Army in Julv. 1919, was able 
54 then to continuously perform the duties of any substantially 
gainful occupation? 

A. I do not think so. I think I advised—I know definitely as to 
his condition now. 

The Court. That is not the question. Doctor. ; 

The Witness. 1 would not like to say just what his condition- 

Bv Mr. McNeill: 

Q. We are just asking for your opinion. 

Know, and w 
about it. 




We know vou can not 

_ _ _ •- 1 

are inking, based upon that history, what iyou think 


A. Judging from his condition and from what I know in relation 
to the pathology of those conditions. I do not think this man. since 
his thyroid condition, has been able to perform any gainful occu¬ 
pation. I think it would be dangerous for him to do so, as I told him 

at mv office. I had no idea of being called here- 

« * 

i 

Dr. Gardner further testified: 

I do not think Woltman is now able to continuously perform the 
duties of anv substantially gainful occupation. He has myocarditis. 
That means that anv—of course, the symptoms are very indefinite in 
that disease. Patients drop dead from overexertion in that con¬ 
dition: and while this man has gone through all that and apparently 
might be able to do some light work, there would be great danger, 
it seems to me, in his doing any laborious work of any sort, I don’t 
care what it is. In my opinion, taking into consideration his heart 
condition and his other conditions. I do not believe he will in the 
future be able to follow continuously any substantially gainful occu¬ 
pation. He is liable to break down any time. (Tr. 142.) 

On recross-examination Dr. Gardner testified (Tr. 143) : 

My examination of Woltman was made at my office. The iexamina- 
tion took about two hours. Getting Woltman’s history took about 
15 or 20 minutes. (Tr. 143.) Then I examined the man’s eyes, nose, 
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and throat, and his chest, his heart, and lungs. I just looked 
55 at his eves and saw that he wore glasses. I didn't see anv in- 
fiammation of the eyes or any condition there except a little 
protrusion, and when I went a little farther down I found the scar 
in the neck and attributed it probably to his thyroid condition, al¬ 
though his eyes did not show me particularly an exophthalmic thy¬ 
roid. I went over Woltman's chest thoroughly and inspected it. I 
stripped him to the waist. I had him fold his arms, and I went over 
him physically and percussed him. and made a stethoscopic examina¬ 
tion. of course. I examined the scar and thyroid, and more partic¬ 
ularly. of course, after discovering that he had a thyroid condition. 
I examined his abdomen because he complained of pain and being 
tender. lie was rather tender (Tr. 144) on palpation of the abdomen. 
I ascertained his abdomen was tender by pressure and asking him if 
he could feel it. He said he could. X asked him if it was located at 
any particular point. There did not seem be any particular place. 
It was general abdominal tenderness. Of course. I don't lay a great 
deal of stock to that in patients. I could tell by feeling with my 
fingers where it was soreness or pain, whether there was an abscess 
or anything. Ordinary adhesions ought not to give very much pain 
on pressure. They are only likely to give pain when the bowel has 
become distended, full of gas. I did not find anv abscess or (listen- 

V • 

tion. I found evidence of tenderness apart from what Woltman 
told me. lie seemed to be a good deal more tender than an ordinary 
patient. (Tr. 145.) The only way you can tell a patient is ten¬ 
der is by his flinching. 11 is muscles would he more or less rigid: 
lie would kind of protect himself: lu* would draw in his leg and 
shorten his hamstring muscle. Woltman showed that it was giv¬ 
ing him pain when 1 pressed deeply. He told me >o and kind of 
flinched when I pressed him deeply. A person will do thai if he 
is tickled. I examined his chest and his lung:. He has a typical 
tubercular chest. He is rather skinny and seemed to he under 
weight. I had him breathe deeply to show expansion of his 
lungs, and that is how I ascertained that the right upper lobe 
was involved, before I put my stethoscope on his chest. (Tr. 140.) 
We have three examinations for lung conditions, especially with 
5b reference to tuberculosis—percussion, inspection, and palpa¬ 
tion. and then the stethoscope, by listening (Tr. 14(>) with 
the ear. Sometimes all of them are notoriously difficult. I found 
he had diminished breathing in the right upper lobe, diminished 
expansion of that portion of his lung. There seemed to be a 
rough kind of a bronchial breathing, even as far down as the 
middle lobe, as if there might have been some old tubercular lesions 
along the bronchial tract. I found his left lung pretty normal, 
in pretty good condition, the expansion much better: no rales or 
no impaired breathing, practically, on that side. I think he has a 
very good left lung. Other conditions besides arrested tubercu¬ 
losis would cause diminished resonance: take an old chronic gas- 
fibrosis. many of these boys that were in the war will simulate 
tuberculosis quite closely. There is no such thing as bronchitis. 
That is what a famous specialist along that line says. We do not 
recognize it. We call it that, but it is not really. It is tubercu¬ 
losis or some other condition that causes bronchial trouble there. 
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(Tr. 147.) I did not make a sputum examination, I diijl not make 
X ray examination. I found other symptoms of a tubercular con¬ 
dition. We will consider the temperature which is typical in these 
tubercular cases. The condition which I found was tubercular 
rather than a so-called bronchial condition. There may! have been 
a lesion. Simple bronchitis would not cause these conditions. The 
condition which I found which might not be caused by! bronchitis 
was the impaired breathing, the dullness on percussion, tliie deficient 
expansion of the upper right lobe. That could only occur in such a 
gross disease as tuberculosis. Bronchitis affects the bronchial tract 
but has nothing to do with the apices of the lungs. Ordinarily, 
many of the cells have been obliterated. Bronchitis would not do 
that. (Tr. 148.) "Whitman's temperature was subnormal. That 
would occur in other things, but 1 don't lay much stojsk in that 
unless we can follow it up for two or three days. (Th 149.) I 
would attach no significance to his temperature. I found no signs 
of present abnormality in the neck condition where he was operated 
on for goiter, just the sequela of the operation. I think the 

57 operation was very successful. One of the symptoms of 
goiter is affecting the heart bv the throwing off of a toxin. 

It is a poisoning of the heart. As long as focus ox infection of a 
goiter remains, the production of the poison thrown intoj the blood 
stream will continue. The purpose of a goiter operation is to pre¬ 
vent anv further throwing of toxin into the blood. It 5s hard to 
say whether there will be more poison thrown into the blood if the 
operation is successful and the goiter is removed. In a thyroid con¬ 
dition we very often have to operate on it again. It may develop 
trouble there again. 1 would not like to say that. Apparently he 
is cured from that condition now in so far as the goiter is Concerned. 
The effect on the heart will still (Tr. 149) remain the same] of course. 
Assuming that a goiter operation was performed in 1920j and is in 
the condition in 192,0 which Whitman's neck is now in I would say 
there is no further need of operation for goiter at this time. I could 
not definitely ascribe plaintiff's present condition to goiter, but he 
has an infection and a rapid pulse and has indications to show that 
he has some poison of some sort. Whether it is a chest condition or 
whether he is still throwing out some little poison from that thyroid 
I could not say. There are many things which will cause a rapid 
pulse. A man may not have a rapid pulse this week and pi normal 
pulse next week unless he has a disease. When a man gets! influenza 
and becomes feverish, his pulse will increase. (Tr. 150.) When he 
recovers from influenza the pulse will go back to normal, i If a man 
gets enough poison in his finger or his arm to make hi mi feverish, 
his temperature will increase. When he gets rid of the poison, if 
his heart has been affected it will not go back to normal. (Ordinary 
infection of a finger would not involve the heart. The heart would 
never go back to normal absolutely in a goiter case, in my opinion. 
It would remain abnormal because he has had a myocarditis, and I 
am pretty sure since seeing the plate that he had pericarditis, be¬ 
cause an ordinary myocarditis would not give him those adhesions. 
He has probably had a pericarditis at the time he had this myo- 

58 carditis, and a" lot of fusion in the sac that surrounds the 
heart. That pleural fusion has been absorbed and that is why 
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his condition is better; but his heart will never go back to normal 
again, any more than his lung that has been destroyed by the tubercu¬ 
lar condition in the upper apex of his lung. Both of those are sequela 
of the disease, and he never can recover from it if lie lives to be a 
thousand years old. (Tr. 151.) From my examination I found 
the patient's heart, in my opinion, displaced and enlarged. Violent 
exercise will cause a temporary enlargement of the heart. Practi¬ 
cally every athlete has a slightly enlarged heart, and they continue 
to engage in athletics of a strenuous nature after they have that 
enlargement: thev have what is known as a bovine heart, and it is 
a very dangerous condition. Some of them do not live very long. 
(Tr. 152.) I did find much enlargement. The enlargement itself 
was not enough to prevent Woltman from doing some kind of gainful 
work. Since seeing the X-ray film there is not so much trouble from 
displacement as I found in the percussion. The dullness would 
indicate this displacement; that was the only thing I could go by. 
In my opinion, after seeing the X ray and having made an examina¬ 
tion. I should say there is half an inch or an inch displacement on 
the apex. This amount of displacement is not necessarily enough 
to make an individual unable to follow some kind of gainful work. 
Displacement of the heart is sometimes congenital. Many people 
having a displacement of the heart a half inch or more go through 
life without knowing it. I do not think the position of the heart 
in this case amounts to a great deal. I also found the heart was 
rapid. (Tr. 157.) I found it out from the fact that Woltman's 
pulse was running about 90 when he was at rest. He also had a 
slight systolic murmur but I would not lav a great deal of stress on 
that, although I, would sav it is due to his myocarditis. Murmurs 
of the heart are very indefinite as to the damage they do. They may 
have it in an anemic condition or other conditions. A slight mur- 

V 

mur of the heart is no indication of a man's inability to follow 
59 any kind of gainful occupation. It is a well known medical 

fact that many individuals who have a slight systolic murmur 
can and do follow various kinds of occupations over long periods of 
time. I did not ask 'Woltman to exercise much because in mv ex- 
perience exercisers a bad thing for that. Woltman's pulse rate as 
I recall was about 90 to 9(i. (Tr. 158.) As to whether the pulse 
rate is necessarily constant there is a physiological pulse in some 
characters. Xot having any experience with Woltman before I 
don't know that he had a rapid pulse. The pulse rate sometimes 
varies with the individual but ordinarily a man's pulse beat is 
about 60 to 70 times a minute. (Tr. 159.) A man will not have 
a pulse rate of 96 and a pulse rate of 72 a week or month later unless 
there is something abnormal to cause it. The pulse of an individual 
sitting down will increase upon arising. Walking up a flight of 
stairs will increase the pulse rate, staying up all night or using 
coffee may increase the pulse rate. I reached the conclusion that 
the cause of Woltman's pulse rate was on account of the heart, be¬ 
cause he had an enlargement and displacement. (Tr. 159.) The 
pulsation of the heart is seen much further to the right and is dis¬ 
placed further down than the examination would indicate. You 
can see Woltman's percussion is down and to the right, and that 
fact attracted my attention to his heart. I really expected to find 
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it larger than I did on examination. We can’t go so much on 
shadows. I am not an expert in reading rontgraphs. I found dull¬ 
ness on percussion of Woltman’s chest. This indicated a chronic 
fibroid condition of the lung, which is usually tubercular. In mv 
opinion the X-ray films substantiated my findings. The little white 
areas on the X-ray film seem to be in clavicle. There is practically 
no long tissue on the upper apex of the lung at all. You can see 
these little areas of fibrosis and nodules all along. That might be 
due to gas fibrosis or any condition of that kind. Whether it 
is (Tr. 100) tubercular I do not know, but it simply would point 
to the fact that it was tuberculosis, absolutely. It looks jto me there 
is just a little on this side (left lung) though I find ho physical 
condition. There might be some there and I would 
CO not find it. I see evidence of fibrosis in the X ray down 
to the clavicle, and a little on the periphery. I wbuld say the 
film shows an abnormal chest condition for a man of 41 or 51. The 
white spaces in the film indicate tuberculosis in :nv opinion. The 
same is true of the other film. I have never seen these films in a 
stereoscopic box, an X-ray box. (T. 1C1.) If the pathological con¬ 
ditions are slight vou would not notice X-rav markings under ordi- 
nary light. Our character of light this morning is very good. Put¬ 
ting a pair of X-ray films in X-ray box magnifies theni and gives 
depth to them so you can see them in their relative position. This 
would bring it out more graphically the condition of plaintiff’s 
chest than shown in light without X-rav box. I coujld not sav 
whether the plaintiff has active or arrested tuberculosis. I could not 
tell definitely when Woltman’s chest became in this condition, but it 
was in some years past. An individual having a normal jehest could 
hardly develop such extensive a condition in four or!five years. 
(Tr. 102.) The history of the case and his hospitalization or illness 
would point more conclusiveness toward that. I do not believe 
one could have such condition as long as 15 to 20 years. It mav have 
been dormant in this particular case fifteen years ago. I would say 
that plaintiff's condition could be brought about within four or five 
vears. It might have taken longer. I can’t tell definitely from mv 
examination or the picture alone how long this condition of chest 
existed. I would rely a great deal upon the history of the case or 
what the symptoms were of this case years ago. I didn't see the 
patient and don’t know anything about what his condition was. 
(Tr. 163.) In saying that plaintiff was unable to do any kind of 
work of a gainful nature I meant physical work, manual work, of 
course. I did not mean mental work. (T. 164.) Of course. Wolt- 
man might do some mental work, for instance, if he is a bookkeeper 
he might be able to. if you could consider that he would live a quiet, 
unexcitable life. Of course mental work is worse sometimes for its 
action than light physical work. Being a bookkeeper j would be 
against Woltman’s tuberculosis because he would necessarily 
61 have to be housed in. but from his heart standpoint it would 
be ideal. In my opinion. Woltman has tuberculosis. I could 
not say whether it is active (Tr. 165) or arrested without two or three 
days’ observation in a hospital or at my office. Nearly all physicians 
advise against work or sedentary indoor work for tubercular 
patients. I have treated tubercular patients, some of them work 
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over a long period of time that hardly show much involvement of 
these as Woltman has. Many of my patients are poor people and 
have to work. It is not that I like them to work. They simply have 
to do it for a livelihood. Some of them have active tuberculosis. 
The only symptoms of tubercular activity in this case I found was 
the rapid heart and the morning temperature. My examination was 
made at 8 or 10 o'clock in the morning. I did not find a rising tem¬ 
perature. It was below normal. (T. 1(30.) That is rather indica¬ 
tive of tuberculosis. I would not sav that everv one that has a 
subnormal temperature has tuberculosis. An arrested tubercular 
process is a favorable sign for the time being. One having an 
arrested tubercular process is in much better position to work than 
one having an active process. I don't think Woltman is in a con¬ 
dition to do light work continuouslv. lie might do it for a while 
but he will be running a risk, in my opinion, to do so. In suiting 
that, in my opinion, plaintiff was unable to work in answer to a 
hypothetical question propounded to me. 1 ba^e my opinion upon the 
fact that Woltman had tuberculosis and myocarditis, with principal 
stress on the myocarditis, as I recall it. (T. 1(57.) If I understood 
that the plaintiff did not have myocarditis and did not have tuber¬ 
culosis at the time of his discharge I would not be of the opinion that 
he was unable to work at that time. (Tr. 108.) I engage in the 
general practice of medicine. I am not a specialist in heart condi¬ 
tions and have not specialized in tuberculosis, except from a patho¬ 
logical standpoint and bacteriological standpoint. I don't restrict 
my practice to tubercular patients (Tr. 108) and have not had any 
special course in reading X rays, but have read a great many of 
them, in conjunction with experts who have read them 
0*2 in these lung conditions. I do not have any X-ray equipment 
in my ollico. I think I am more competent that an ordinary 
technician who lakes these pictures, because of the pathology of the 
chest and all. I know an abnormal condition when I see it better 
than a technician. A technician takes the pictures and expects you 
to read your own picture, which I do in my cases. In taking pictures 
of inv patients* chests I read the X-rav films mvself and never have 
them read by an expert. (Tr. 109.) I found a tenderness in \\ oil¬ 
man's abd- men as a result of an operation for appendicitis. This 
was caused by postoperative adhesions. Adhesions are fusion to¬ 
gether of the intestines and the diaphragm and the peritoneum: 
usually the peritoneum and intestines. You always have a few ab¬ 
dominal adhesions following an abdominal incision, especially in 
cases where there was pus. I think this was a drainage case. These 
adhesions resulted from the operation. I don't know whether it was 
for appendicitis or not. I don't recall when the operation was per¬ 
formed. hut it was done some years ago as is indicated In* the white 
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scar. (Tr. 170.) I hardly think it was 1"> years ago. but it might 
have been. Adhesions following abdominal operations come on soon 
after the operation, probably within a few months but may be 
aggravated as they go along. I would think that such adhesions as 
resulted from an abdominal operation would become somewhat 
determined within a period of two years after the operation. I do 
not think that adhesions of an individual who can do heavy mechan- 
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ical work, such as would be required of an automobile mechanic, two, 
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vears after an operation have become fixed so that ordinarv exercise 
will probably not increase them thereafter. Adhesions are some¬ 
thing that might be easily aggravated by indiscretions on the part 
of the patient. If he would have a fall (Tr. 171) sometimes ad¬ 
hesions become so intensive as to require an operation. It depends 
upon the patient and how he takes care of himself, gifting heavy 
objects have a greater strain on adhesions than walking. Walk- 
03 ing is not apt to cause any increased adhesions in an individ¬ 
ual who has been lifting heavy objects for a period of one 
year or more without any apparent injury or complaint. Working 
as an auto mechanic would be much harder on an individual having 
postoperative adhesions, than working in a store a4 a salesman. 
(Tr. 172.) An individual having adhesions might be! able to work 
in a store as a salesman or elevator operation or at suph other kind 
of light work when he might not be able to work as an auto 
mechanic. ! 

i 

On redirect examination, Dr. Gardner testified: 

That one having arrested tuberculosis would necessarily would 
be in danger of precipitating a reactivity there by active or con¬ 
tinuous work. This has been my experience with myjpatients. In 
my opinion Woltman could not work continuously because of both 
the heart and lung condition, but especially because of his heart con¬ 
dition. (Tr. 173.) I think that the great danger| in cases of 
myocarditis is sudden death from exertion. This main should not 
follow any work that requires exertion. Certainly pathology shows 
that these cases have died suddenlv and many of these sudden deaths 
are due to exertion alone. The arteries that feed the heart become 
sclerosed, and the great danger is thrombosis or tV/ttv degeneration 
of the heart so that it becomes verv enlarged very often.; It may not 
become enlarged. So the condition of the heart is more dangerous 
that the other. He can do light work in tuberculosis,| if it is very 
light, not continuously, but occasionally, two or three hours a day for 
instance. Drilling is the heaviest kind of exercise. It is out of the 
question for a man of this type to undergo that sort of exercise. In 
my opinion, military drilling with a heavy pack would he very likely 
to aggravate post-operative adhesions. 1 would not sav definitely. 
Of course, adhesions are something we do not know very!much about. 
(Tr. 174.) The lungs are not as sound after healed tuberculosis as 
they were before. The lung is an incubator, and the 'temperature 
and the moisture of the lung is congenial to the growth of the tubercle 
bacillus, and it must have existed at the time he; had these 
activities going on in his chest. When a tubercular organism 
04 becomes quiescent or walled in bv some tissue around the lung. 

the healed part of the lung seems to wall that; off. These 
spores may live in there for years and then break down. If this 
man should do laborious work and cause a breakdown of one of those 
areas he would have a reinfection and an activity again. In my 
opinion, any continuous work regardless of whether it involves 
regular hours of work might have that effect upon Woltman. 

On recross-examination. Dr. Gardner testified: 

With reference to whether any kind of continuous \york might 
reactivate a tubercular condition. (Tr. 17G.) The dahger is the 

1S0S6—30-G 



40 


UNITED STATES VS. HARVEY H. WOLTMAN 


reinfection. If the bacilli are all dead and he does not breathe some 
from the street to set up activity, lie could go along without a reac¬ 
tivity, but that, of course, is indefinite. We can not say what is going 
to happen in this case or in any other case. A person having arrested 
tuberculosis may jdo some kind of light work and remain arrested. 
(Tr. 176.) I did not find any fatty degeneration of the heart of 
Woltman. I could not find that without an autopsy, definitely. The 
symptoms, of course, would indicate that. I did not mean to imply 
in speaking of fatty degeneration (Tr. 176) of the heart with refer¬ 
ence to Woltman's examination, that is one of the conditions that 
follows myocarditis. I certainly think Woltman may have had such 
a condition during his illness. Woltman has now the sequela of 
myocarditis, and that is one of the sequela. I can not sav that Wolt- 
man had a fattv degeneration. I could hardlv say without an 
autopsy whether he had it or not. (Tr. 177.) 

Dr. William S. Knapheidf.. a witness called on behalf of the 
plaintiff, testified by deposition: 

I am a physician and surgeon and have been practicing at Quincy. 
Illinois, for about 36 years. I have been acquainted with Harvey 
Woltman about 10 vears and have treated him since the World War. 
I have observed him for the past three years. He has been indisposed 
at intervals during that period of time. During that time Woltman 
was totally and permanently disabled so that he was unable to follow 
a substantially gainful occupation. That covers the past three 
65 years or more. In September. 10:24. I operated on Woltman’s 
eye and removed an epitheloma from the lower lid. in the 
Blessing Hospital. Quincy, Illinois. I do not know what caused this 
condition. During the last three years I have been treating Wolt¬ 
man. He has had influenza. He has a scar from a hypothyroidec- 
tomy. He also has a scar from an appendectomy. He has had a 
thyroidectomy. He has pulmonary tuberculosis. He also lias an 
acute enterocolitis, caused by intestinal adhesions. I worked with 
him fora long time to get him relief. He was in Blessing Hospital 

for two months about three vears ago. He is now suffering from 

• * * 

secondary anemia. He still has the sequelle of the appendicitis and 
of tiie hypothyrohjectoniy and tuberculosis. His blood is impover¬ 
ished. He is now in such physical condition that he is not able to 
follow a regular gainful occupation. 

On cross-examination. Dr. Kxapheide testified: 

My knowledge of Woltman extends only through the past three 
years or a little longer. I did not treat Woltman when he first 
came out of the Arniv. I concluded Woltman had tuberculosis bv 
percussion and auscuiation and rise of temperature, etc. I never 
made a sputum lest. A sputum test is one of the essential ways of 
testing a tubercular condition. It is demonstrated only in the latter 
stages. It is not alwavs found in the beginning stages. When I 

* • » i V.- 

first treated Woltman lie was verv likelv in the first stages. He 

V « » 

had not vet reached an active stage. I did not have an X rav of 
Woltman's chest. Thev were not used in Quincv verv extensivelv 
at that time for tubercular cases. It is very difficult to diagnose 
tuberculosis, especially in it early stages. Practically the only posi¬ 
tive test is sputum showing tuberculosis. The sputum might be 
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negative and the patient may still have tuberculosis. • Tuberculosis 
can be distinguished from bronchitis by ausculation and percussion. 
Percussion might not show the difference because you would get 
normal resonance. It is not very likely that Woltman has active 
tuberculosis at the present time. He has an incapusulated 

66 case. With reference to whether Woltman can wprk now if he 

desires, whenever a {>erson is sick they are incapacitated. I 
would think not. I do not think that Woltman with proper care 
can get better. The intestinal adhesions following tjhe operation 
for appendicitis would keep him from recovering. Aidhesions fol¬ 
low the owning of the abdomen and increase in number and density. 
The tendency is for their increase, except from history, I know 
nothing about Woltman's condition until about 1926. His eve con- 
dition has cleared up. Woltman has secondary anemia, one thing 
leads to another. When a person lias pathology, this has a tendency 
to have sequelle of the heart and kidneys, which are iserious com¬ 
plications. I am Woltman’s attending physician. I last treated 
him in September. 1929. I treated him then for influenza. He 
recovered from that and prior to September I treated him a year 
previously. I treat him whenever he is sick or sends; for me. In 
diagnosing Woltman as suffering from anemia I do; not make a 
blood count, but make rnv diagnosis from the symptoms of the case. 
I know from my study of pathology that secondary linemia is an 
inevitable consequence of the disease he has. Woltman may have 
tuberculosis from other causes and may have anemia any wav. 
Secondary anemia is the action of germs in the blood corpuscles pro¬ 
ducing hemolysis, which is the removal of the hemoglobin from the 
ervthrosite. which is found in the fluid of the blood.I I have no 
record of mv examinations of Woltman and am testifying from my 
recollection. I can not say whether Woltman appears to be under¬ 
weight now. I would sav he is slightly underweight. ! His tissues 
are flabby. I can not tell whether Woltman gives me the impression 
of a man suffering from tuberculosis. Tuberculosis is a difficult 
thing to diagnose. Woltman’s scars do not disable him any except 
the adhesions are disabling and the scars are very often the seat of 
carcinoma. I knew Woltman's pre-war occupation was an auto me¬ 
chanic. I do not know whether he has worked as an aujto mechanic 
since the war. Mv observation of Woltman extends since the eve oner- 
ation in 1924, and I am testifying only from my Recollection. 

67 Dr. Ernest Zimmerman, a witness called onj behalf of 
the plaintiff testified by deposition: 

I am a physician and surgeon and have practiced in Quincy, Illi¬ 
nois, since March 1899. I first met Woltman in the fall of 1919. 
He was sent to me by the American Red Cross. I made a complete 
physical examination. Woltman was suffering from toxic goiter. 
Pie was not suffering from any other diseases or symptoms of other 
diseases at that time. He was not able when I examined him first 
to engage in a regular occupation. I recommended an; operation. 
He was operated on by Dr. Percy in Chicago, I could not tell how 
soon after my examination. I treated Woltman in consultation 
with Dr. Knapheide some years afterwards at Blessing Hospital. 
He then had acute inflammation of the testicle. I do not know how 
long he was in Blessing Hospital. I would not consider; his condi- 


i 
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tion serious at that time. He had no observation by me during the 
last few years with reference to whether or not he has been able to 
follow a gainful occupation, and have not examined him in recent 
months or years. I think he came to mv office in the last vear and 
wanted to go back to some hospital for reexamination, and I recom¬ 
mended that. I did not examine him at that time. 


On cross-examination, Dr. Zimmerman testified: 

Goiter operations are usually successful. After being operated 
upon Woltman came to see me about once. His heart action was 
still rapid following an operation of that kind. Following an oper¬ 
ation of that kind sometimes it takes a long time before it rights 
itself. How his heart action is now I do not know. I do not know 
whether he has goiter now or not. I do not know whether Woltman 
was operated for the condition, I consulted with Dr. Knapheide or 
not. The inflammation was not permanent. I have no records of 
my examinations of Woltman. Woltman did not work when I first 
examined him in 1019. He was very toxic at that time. Defend¬ 
ant's Exhibit “A” is a report of my examination. The statement 
in this exhibit that Woltman was then 20% disabled must have been 
my opinion. After he was operated on it was my expectation 
68 he would make a complete recovery. I recommended the 
operation. I believe it was several years after 1919 before I 
saw Woltman again. I know nothing about Woltman's ability or 
lack of ability to work in between times I saw him. At the time I 
examined him his pulse was running fast and his heart might have 
gone to pieces. A toxic goiter is one of those that throws poison 
back into the system- After an operation for goiter the poison will be 
thrown off by the system, and after the glands were gone there would 
be no poison. What was left behind nature would take care of. 
At the time of my examination I found no condition which I con¬ 
sidered to be a permanent disability and found no condition other 
than toxic goiter which Woltman was suffering from. I know noth' 
ing about his physical condition at the present. 


Rudy G. Sathoff. a witness called on behalf of the plaintiff, 
testified by deposition: 

I am 38 Years of age and have known Woltman since late in 1924. 
•• 

1 lived about one and a half miles from Woltman. but was a patient 
in Blessing Hospital when Woltman was there. I am not profession¬ 
ally able to state whether or not plaintiff since late in 1924 has been 
physically able to follow a gainful occupation. I have been in touch 
with Woltman continuously since late in 1924. I have known Wolt¬ 
man to be a patient in Blessing Hospital three months or more while 
I was a patient there, and I know of his having been in hospitals in 
Maywood and Dwight. Illinois. 


Ann E. J. Wood, a witness 
by deposition: 


in behalf of the plaintiff, testified 


I am a housewife of Quincy, Illinois. In January, 1919, I was the 
paid executive secretary of the Red Cross. Every case came to my 
attention and I mostly make my own records. I was not acquainted 
with Woltman until 1 received word from the Red Cross and other 


official boards for me to hunt him up and assist him in every way the 
Red Cross was giving assistance at that time. I remember him com- 
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ing to the chamber of commerce in the fall or late summer of 
09 1918. Since 1919 I went to Woltman’s house and he came to the 

office at various times up until 1925, when the office was closed. 
Professionally I could not judge whether Woltman was physically 
incapacitated on any of the occasions when he called! at the office, 
but I knew he was not able physically to come to th£ office, in mv 
judgment, and I would go there. I had much work to ,do and would 
call on Woltman when in the neighborhood on a professional matter. 
I did not find Woltman confined to his bed on these! visits. I do 
not know of my own personal knowledge whether Woltman had any 
operation since 1919 except from the records of the Red Cross. I 
have no absolute recollection of sending him for operation or hospital 
treatment. T often sent those who complained to physicians to obtain 
an affidavit of physical and mental condition, which they would sub¬ 
mit ultimately in support of their cases. I probably sent Woltman 
for examination, but it is too long ago to be definite. 1 kept in touch 
with Woltman until 1925. 

(Thereupon the following proceedings were had:) 

15. Q. During that time have you observed him and his physical 
condition so that you would be able to say whether or noit he was able 
to follow anv gainful occupation? 

Mr. I .j aw Lou. We object, if the court please, that the witness testify¬ 
ing is not qualified as an employment expert or a physician. 

Mr. Mini .f.r. The only objection comes after the answer, and Mr. 
Ragsdale objected to the answer as a conclusion of the witness. 

The Court (after examining deposition). She was pimply secre¬ 
tary to the Red Cross. 

Sir. McNeill. If your honor will look at page 10 you:will see that 
her qualifications were brought out later. j 

The Court. I will override the objection. i 

Mr. I jAwi.or. We note an exception. 

A. Yes. sir. , 

70 Mrs. Wood further testified: ! 

T have been occasionally in contact with Whitman since 
June. 1925. 

(Thereupon the following proceedings were had:) ; 

18. Q. From that contact are you able to state whether or not he 
has been able to follow any gainful occupation from tlujit period to 
the present time? 

Mr. Lawlor. Objected to as a. king for a conclusion of! the witness 
and as not setting out how often she observed him. 

The Court. Overruled. 

Mr. Lawlor. Exception. 

A. I should sav he was not able. 

19. Q. ^ ou mean he lias not been able to follow any gainful oc¬ 
cupation ? 

A. He has not been able. I 

Mrs. Wood further testified: j 

I am not related to Woltman bv blood or affinity in anv way. 
Mv sole interest in this case has been that of an official of the Red 

i 

Cross. I have no personal acquaintance with Woltman or his fam¬ 
ily or any social contact with them. 


i 
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(Thereupon the fallowing proceedings were hud:) 

22. Q. Mrs. Wood, is there anything further that vou know about 

Mr. Woltman's ease that should be in this record i 

Mr. L awlor. Objection, on the ground that the answer is not 

responsive to the question and i^ incompetent and immaterial. 

The Court. Any question of that kind is subject to objection, 

an v wav. 

• • 

Mr. McNeill. It is certainly responsive. 

The Court. The question was not objected to. I overrule the 
objection. 

Mr. Lawlor. Exception. 

The Court. It is upon the answer that I base my ruling. 

71 (Mr. Ragsdale objected to the answer as not responsive to 
the question; as incompetent and immaterial.) 

A. Not through professional training, but through genera! experi¬ 
ence in an active broad life up to the time of assuming lied C ross 
responsibility and from my contact with approximately three thou¬ 
sand men. ex-service men. who showed in various aspects the reaction 
of the unusual situations of war service. I would say from frequent 
contacts with Mr. Woltman that he was from the time he returned 
from the service unqualified to follow his usual vocational avocation 
and that his mental and physical condition were such that he was 
not able to qualify for any other class of work that would fit him 
to support himself on a financial basis equal to his pre-war service. 

On cross-examination. Mrs. Wood testified: 

I have personally come in contact with approximately three thou¬ 
sand service men. Many of them did not come to the office, but some 
did come or sent family representatives. I would say I have seen 
about two thousand. I would not like to say in any positive way 
whether all of them were physically or mentally incapacitated to 
some extent. My personal opinion is that the war changes the 
mental and physical characteristics of every participant, i would 
say that it handicaps them in the future from following their usual 
occupations. Mr. Woltman comes under that head. My contact 
with Woltman was on a par with other service men about Quincy. 
I made particular note of each cast* that came to my attention, in 
so far as I had ability to do. working from twelve or eighteen hours 
a day. I visited Woltman on occasions professionally. I never 
found him in bed. The last time I saw Woltman was in 1925. I 
felt he was getting worse. I feel that he is not well now as he was 
then. Woltman first came to see me in September or August, 1919. 
He is worse now than he was then. I feel Woltman is a case which 
is not progressing! toward health. It is a retrograde case, going 
backwards. I know Woltman tried to repair automobiles at 

72 different times, but could not fix his own machine. He had 

stuck to it several weeks and it was not in running order then, 

and I was given to> understand he had not come back mechanically. 
* 

I may have heard he worked as a carpenter, but it made no impres¬ 
sion on mv mind. Woltman has come to mv house twice since 1925. 
% • 

I wrote a letter for him to Washington. He has come several times, 
but I can not work for one and not for all of them. I can not take 
monev from ex-service men for mv services. 
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Frances E. Plowman, a witness in behalf of plaijntiff, testified 
by deposition: I 

I live in Durham, Missouri, but was raised and lived in Quincy, 

Illinois, until May, 1921. I have known Harvey H. | Woltman all 

his life. I knew him before he entered the service and have known 

him ever since. Before service he was an auto mechanic employed 

by the Nichols (dir Company, Quincy. Illinois. 1 dojdt remember 

how long lie was employed prior to the war. I know he has had 

serious illnesses or operations since the war. lie has b!een sick ever 

since lie was discharged from the Army and has had an operation 

on his throat for goiter, and has had his tonsils removed, and has 

been sick, up and down, ever since he was discharged from the Army, 

and has been in Government hospitals in Chicago. I am acquainted 

with his sister, Mrs. A. F. Wiedemann. She lives in St. Louis, Mo., 

at the present. I have been at Wohman’s home a number of times 

since the war. I know he required the care and attention of some 

one during that time. I know he needed the attention of a physician 

when he had the operation on his throat and when he was in Blessing 

Hospital about three months. I do not know of anyone who went 

to his house to take care of him. I know when his sister, Mrs. 

Wiedemann, came to take care of him. She did most 6f the taking 

care of him all the time when he was sick. She was then living in 

La Grange. Illinois, and would leave her home and come to Quincy 

to care for him. I know she had him at La Grange one winter with 

her. I could not definitely say just how long, but it was for several 

months. I do not remember anv other occasion when lie staved at 

• «/ 

her home. ; 

73 (Thereupon the following proceedings were had:) 

30. Q. From the time of .Sir. Woltman's discharge from 
the Armv down to Mav, 1921, when vou removed to Durham, Mis- 
souri. during that period of time were you in contact with Mr. Wolt¬ 
man so as to be able to know whether he was in a physical condition 
that he could follow a gainful occupation during that time. 

(Mr. Ragsdale objected to the question on the ground that the 
witness has not shown she is qualified as a doctor or vocational ex¬ 
pert. It would be a matter of opinion, and therefore iijcompetent.) 

The Court. Overruled. 

Miss Hinterliter. Exception, vour honor. 

A. Yes. 

31. Q. During the period of time last mentioned was Mr. Woltman 
able to follow any gainful occupation? 

(Mr. Ragsdale objected to the question for the same reasons.) 

The Court. Overruled. 

Miss Hinterliter. Exception. ■ 

A. According to my opinion, no. 

Mrs. Plowman further testified: I 

I have seen Woltman at home in his bed more than dnee. After 
1921 I visited him in the hospital in 1924 and 1925 in (he Blessing 
Hospital at Quincy. Illinois. I never saw him in any hospital ex¬ 
cept Blessing Hospital. 


i 
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On cross-examination, Mrs. Plowman testified: 

I am a sister of Woltman living in Durham. Missouri. Durham 
is fifteen or seventeen miles from Quincy across the river in Mis¬ 
souri. Since his mother’s death Woltman has been living by him¬ 
self. My other sister has also taken care of him more than the 
others. She comes up to spend a month or six weeks to look 

74 after him. The last time I remember that she came to take 
care of him was when he was down sick in February, 1925. 

I know she was after that time, but I do not remember when it 

was. Woltman was sick at home when she came. My mother died 

in Januarv. 1925. when mv sister was living in La Grange. Illinois. 

My sister had been in Quincv and had gone hack to La Grange and 

my mother took sick and we telegraphed her and she stayed and 

took care of my brother after I left. I knew Woltman attempted 

to do a little repair auto work among the neighbors, but he could 

not keep it up. lie had no shop, just in his own garage. I think 

there is something wrong with him. I am not a physician. Since 

his operation for goiter his throat is not so good. It has bothered 

him since that. It is better than it was. I know lie had his tonsils 

taken out. I know Dr. Percv removed the goiter. Xo one was liv- 

ing with Woltman at the present time. He takes care of himself. 

He is the only one who lives in the home where the family lived. 

Prior to leaving Quincv I did not live in the same house with Wolt- 

man. I lived about one and a half miles from him. I could come 

and see him daily. ; I would ask him how he was feeling. I think 

his condition is worse now than when he lived in Quincv in 19*21. 

In the last two or three vears I think he has gone down more rapidly 

than at first. Some (lavs lie looks bad about the eves. He does not 

• • 

look well to me at present. I do not think Woltman could follow a 

light occupation now. nor at the time he came out of the Army. 

He was really a wreck at that time. His nerves and general health 

in everv wav were had. I do not see any signs of nerves now. I 
• « • » 

don’t think lie could do light office work or any light kind of work. 
I know he cooks and takes care of the lior.se himself. There are six 
rooms in the house but he only uses the downstairs. He takes care 
of the lawn around the house, what little there is. There is not 
much to do. Mrs. Wiedemann comes up every little while and 
cleans it. He does not do any heavy work: she does that. The last 
time I was here was before Christmas. I saw Woltman then: he 
was feeling badly. I would come over to see him two or three 

75 times a year. In my opinion his condition is worse now than 
it was. I knpw of no work he has done except his auto work 

for neighbors and friends. I would know if he held down a job. 
I can’t sav of my own knowledge what disability is holding him 
back. The goiter which he had grew inward. After tlie operation 
he seemed better for a time. The operation was pretty soon after 
he came out of the Army. 

Josephine R. Miller, a witness in behalf of the plaintiff, testi¬ 
fied by deposition. 

I live in Quincy. Illinois, and have known Woltman all his life. 

I lived next door to him for eleven years, from about 1910 until about 

a year ago. After he came home from the Army he was an absolute 

wreck. I lived next door for eleven vears and was there anv time 

* •/ 
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of the day and every dav. Off and on he tried to do a little work at 
home for his neighbors. I would not call it work. He did not main¬ 
tain a workshop. He had a garage in which he kept his car and a 
few tools. It was a private garage with room enough for one car. 

I think he had the tools he had when he was an automobile mechanic. 

I saw him quite often when he was home sick in bed. Whenever he 
was sick mv mother would call me and I would go overiand find him 
sick in bed many times. The only hospital I ever saw him in was the 
Blessing Hospital. lie was there until the first of March. 1925. He 
stayed right in bed for three weeks after he came home from the 
hospital and I stayed in his house. He was still in bed when my other 
sister came from Chicago to take care of him. and she was there for 
six months after that. I remember when he had an operation for 
goiter; that was right after he came out of the service. : He also had 
a tonsil operation later. He had an operation for some growth under 
one eve. I can’t tell vou the date: and his trouble from adhesions were 

4 / 4 / 

from a previous appendicitis operation. I know he lnjid an appen¬ 
dicitis operation because I saw the appendix. I know of many occa¬ 
sions when he left Quincy to enter Government hospital in Chicago. 

That is all he has been doing to my recollection. \ I did not go 
70 with him to the hospital. Woltman has been taken to the 
hospital on other occasions besides for operations, i I remember 
two occasions very distinctly. All I can sav is that he was well at 
dinner time at night and perhaps four or five hours later on several 
occasions he has been rushed to the hospital suffering intense pain. 
He would suffer intensely and moan and call for help and he would 
have committed suicide several times if he could, he was suffering so 
much, and the nurse at the hospital notified us that they would have 
to have another attendant to take care of him. 1 

On cross-examination Mrs. Millek testified: 

I 

I am Woltman’s sister. I should sav Woltman has lived by him- 

j • 

self only for the last two years or one and one-half velars. He has 
been alone and not really alone then, because mv sister has been 
here so much of the time. She is not keeping house. She has 
stayed with him months at a time. This is her old home and her 
friends and relatives are here, she is married but has no family. 
Our mother died in 1925. When one of mv sisters was not here 

4 

Woltman lived bv himself. He has not been here all of the time. 

4 / 

He was in Lagrange the last two years. He has taken care of him- 
self. I would say mv brother s condition is 100% worge than when 
he got out of the service. If vou have known him well; vou can see 
there is a good deal wrong with him. I am not competent to say 
whether he is under normal weight for his height, I believe he is. 
He wears a little clothing. I think his color is good.j but I think 
that is from the tubercular trouble. I do not know what he weighed 
when he went into the Army. He has gone down very !much in the 
last few years. When he first came back from the Arpiy he looked 
better. He was fatter. But he was suffering from so ihany things. 
He had a goiter and his heart was bad; he had the “ flu j” in France; 
he shook. After the goiter was removed I think he appeared to 
recover to some extent, but he did not recover from the effects of 
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the goiter. I do not believe an operation for tonsils is a minor 
operation in all cases. They consider it rather serious. I think the 
Government rated him 20% disabled when he came home from 

77 the Armv. I think he would have considered it a great deal 
more. I don’t know what the Army considered disabled. I 

think he was 100% worse: he is in bad shape. He did not have any 
established place of business except the garage where he kept his car. 
The neighbors understood his condition and wanted to help him. 
They knew he was capable if he could do the work, but he was not 
able to do much because he was not able. I don’t know what his 
trouble was. It was a natural result of all these things. After the 
goiter was removed that was the big thing. I think tiie goiter opera¬ 
tion was successful. I can't sav for how long his condition grew 
better. He was better from the removal of the goiter, but it left his 
heart in a terrible condition and his nerves were worse. Those were 
things you could see. He has not required a nurse or attendant in 
the past year other than his sisters. My sister never comes to visit, 
just to look after him. She has lived in St. Louis about two years. 
St. Louis is about 110 miles from Quincy. I have no special train¬ 
ing as a nurse, but have had a great deal of experience with my 
brother. I would say my brother weighs less now than when he went 
into the Army. I do not think my brother now weighs 120 pounds. 
I would say he weighs 120 pounds. He does not appear to be in 
good health. I don’t believe he could do light work, and don’t 
think he has attempted to find a job. He is too nervous and his 
heart is too bad. He could not work. A man who has to spend a 
half day in bed in order to be able to be on his feet the other half 
could not hold down a job. I know if lie went down town to get ex¬ 
ercise when he came home he had to go to bed. 1 could not tell 
how long his health was better after the operation before he broke 
down again. He would come back and pick up a little and then 
would go down again. When a person is operated on they either die 
or get better and we noticed that he got better, but it never lasted. In 
a short time there would be something else. He has been continu¬ 
ally going down hill, one thing after another. If we thought he was 
a little better, it was not long until he was in bed again. I don ? t 
think he could work. When he could have followed light 

78 work soon after discharge he was suffering with that goiter 
until after it was removed. We have not petted our brother 

but we love him. We have only taken care of him. 

Essie Wiedemann, a witness in behalf of the plaintiff, testified 
by deposition: 

I am a sister of Harvey Woltman. I moved to Webster Groves. 
Missouri, December 15, 1928. Prior to going to St. Louis and Web¬ 
ster Groves. Missouri, I lived in Lagrange, Illinois. Before being 
married I lived in Quincv. Illinois. Harvev Woltman has lived most 
of the time in hospitals since the World War. His home is located 
in Quincy, Illinois. Before service his condition was good. After 
discharge from the Armv I have been with him most of the time. 
Even when he was in Government hospitals or in the hospital at 
Quincy, I practically gave up my home to take care of him. I 
visited him every day during the time he was in Blessing Hospital 
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from November, 1024, to February, 1925. After return from the 
Army in 1919 he came to Quincy and in April, 1920, he was sent to 
United States Veterans’ Hospital No. 30 in Chicago. They operated 
on him for toxic goiter. Dr. Percy performed the operation. I 
visited him every other day from April. 1920, to July, 1920, when 
he was sent home on leave of absence. He returned to the hospital 
then and had another operation for tonsils and was in the hospital 
until November. 1920. I visited him everv other dav. He then 

/ 4/ i «/ 

came to my house in Lagrange, Illinois, and stayed until January, 
1921. A part of the time he was in bed. I can’t say his goiter 
operation was a success. After this operation pulmoiiarv tubercu¬ 
losis developed. When he was able to he and my mother came to 
Quincy, and from then on he was sent to different places;, Springfield, 
Peoria, and Chicago for examinations. That covered 1921. From 
1921 until 1924 these examinations at different places were continued. 
Every time lie had a bad spell my mother would telegraph for me 
and 1 would come and take care of him. In June, 1924, lie felt his 
condition was improved and he applied to the Government for class 
2 training. 1 read the letters where he applied for training, which 
tie was granted. I read the letter from W. E. Kendall; medical ad¬ 
viser, advising him his physical condition would not permit him to 
take training. In November, 1924, he was again taken to 
79 Blessing Hospital and I was sent for. I stayed with him 
from November. 1924. to December 14th. We lost my mother. 
My brother was still in the hospital. I visited him every day until 
we brought him home in February, 1925. From March until May, 
1925. Mrs. Miller took care of him. He was very sick at that time. 

* I 

He came to Quincv again in Mav 1. 1925. and was here continuously 
until December 11, 1925. I returned to Lagrange apd one week 
later was sent for again. About December 18, 1925, I took him to 
Lagrange with me and cared for him during the winter of 1925 
and until March, 1926. He was sent to the hospital: at Dwight, 
Illinois. He was then sent to the Speedway Hospital, Maywood, 
Illinois. At the hospital in Dwight, Illinois, I visited! him once a. 
week. At the Speedway Hospital I visited him three times a week. 
During the summer of 1927 lie was ill all the time owing to poor 
physical condition. I was with him all the summer. He has not 
been able to work and not able to follow a gainful occupation since 
discharge. He has tried to do mechanic work for the people around 
his home but could not do it. I would say he was absolutely unable 
to follow any kind of occupation, including light work; 

On cross-examination Mrs. YTikdemaxx testified: 

Woltman did not lose any time from his work while atjthe hospital 
in Chicago for examination because he was not working. I do not 
know whether he filed a claim on the bureau for loss of I wages. He 
was not able to work at the time he went to the hospital for examina¬ 
tions. Pie lost considerable wages. He had no position.! Pie would 
not be able to work if he was not in the hospital and at no time was 
he following any occupation. I don’t know if he made any claim 
for loss of wages. I don’t know whether he received hospital pay 
while in the hospital. I don’t know whether his compensation was 
higher than when he was at home. I would say his condition is 
worse. I have had almost continuous care of him. I left my home 
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to take care of him. I have been here all of this past summer. The 
home is not my brothers. It belongs to another party and they let 
him live in it. 1 have been awav from Quincv for fifteen 
80 years. I think his condition is worse. I am not a registered 
nurse, but have taken care of a lot of sick people 
and would say that his condition is an active form of tuber¬ 
culosis because he discharges and coughs. He coughs in the morn¬ 
ing. He does not appear in good shape now. His eyes look bad. 
Work would kill him in six months. I don't think he could do light 
office work. I don’t there has been any time he could do work. 
I don’t know whether he has ever attempted to get light work. The 
only work I know of is the temporary work on automobiles and he 
could not do that. He does not work on automobiles now and has 
not for a couple of years. He has lived alone except when he was up 
here from St. Louis. There are only a few months that I have not 
been with him. I have found him alone in bed. I have had too 
much put on me to pet anybody. My mother’s health was poor. I 
should think her passing on when he was in the hospital would 
speak for itself. I remember when he first came home from the 
Annv. He was a little heavier then. I would sav he weighs less 
than 1H;> pounds now. He will be all right to-day and to-morrow 
he will be in the hospital. He does not look like a well man. He 
was discharged on a surgeon’s certificate of disability showing he 
was suifering with goiter. I think he was rated 20'7 disabled. 
The paper shown me is not written by my brother but he signed it. 
He claimed 20H disability for goiter with hyperthyroidism. I 
don’t know whether he was a better judge of his disability than I. 
In my opinion, his condition is materially worse now than at dis¬ 
charge. He began to go down hill noticeable the vear after he 
came out of the hospital in Chicago in November and December, 
11>20. 1 could not say the operation benefitted him any. It was 

approximately a year after discharge until he began to go down 
bill materially. While he was in tlie hospital you could not see so 
much about it. 1 do not think the operation was a success. I now 
live at Webster Groves. Missouri. 1 came to Quincv a week before 
the holidays. I come very frequently. I went away September 1, 
1920. I stayed with my brother all the summer, when he was up 

and down, and then went to Lagrange to look after mv affairs there 

* • 

and since October 1 have made two or three trips to Quincy 
81 a few days at a time to be with him. His condition lias be¬ 
come worse the last year. It has been bad since 1927. In 
1919 for a few months lie was better than he is now. I don’t know 
whether he sought employment at that time. All tlie work he has 
done has been on automobiles. He likes mechanic work and tried 
to do it. 


On redirect examination, Mrs. Wiedemann testified: 

I did not know depositions were to be taken to-day and did not 
come here for that purpose. 

Jeanette Agnes Smith, a witness called in behalf of the 
plaintiff testified by deposition: 

I am a housewife at Quincy. Illinois. I am a neighbor of Harvey 
Woltman. His house is about one hundred feet north of mine. I 
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have an uninterrupted view from my house towards his from my 
kitchen and bedroom windows. I can see what takes place at his 
house while performing my daily household duties. I have lived 
next door to Woltman for about six years. I moved here about two 
months before his mother died. I have had an opportunity to 
observe Waltman continually from the outside since I moved here. 
I have not known him to work since he moved here. In the sum¬ 
mer when he is not well he sits in a reclining chair. I lives entirely 
alone except when his sister makes him a visit of a couple or three 
months. I suppose his sister visits him to clean up thi house and 
makes him a visit, naturally. She has no family and is with him 
more than the other sister. She is the one who has a 1 wavs come. 
I have seen her shaking a mop, sweeping rugs, cleaning the porches, 
washing windows, doing anything that a housewife would do. He 
does not do that. I have seen her hanging up clothes, j This sister 
who lives in Chicago is the one who always comes and klid for the 
mother and brother since we have been here. She seeips to be the 
favored one. I have seen his other relatives here, his ;sister, Mrs. 
Elmer Miller. I saw her emptying an ice bag one liiorning. I 
have not seen anyone else around Whitman's house. ! would say 

Woltman leaves the house occasionally, perhaps when he wants 
S2 groceries he leaves. I don't know if Woltman had an oppor¬ 
tunity to work or not but he has never worked spice we have 
lived here. I can't recall any opportunity Woltman had to work. 
Mv husband mav have asked him to work on our car. ;I have not 

mvself. I think once is ail I can recall that he ever mentioned his 

•/ 1 

condition to me. and that is the dav mv husband asked him to come 
over and see what was wrong with our car. and he did not come that 
day and I believe it was the next day he came and said he had just 
come from the doctor and to tell Mr. Smith he could not get it done. 
I asked him. but he said he was not able to do it. He $aid he had 
heart trouble. Woltman appears to be a weak man. Because in the 
summer I can hear him cough from here. He looks weak and I 
guess he is not strong. lie is tubercular, is he not '( As a general 
tiling we did not make inquiries about Woltman but last winter 
we had not seen him for several days and I told my husband he 
had better go in and when he went in Woltman thanked him. I can't 
swear Woltman does him own housework. I saw no one else do it 
when his sister does not do it. I have only been in\ the house 
twice. 1 would sav Woltman does not go out at night. Our 
bedroom is on the north and I never go to bed I don't isee a light 
there. He is there alone. As far as I know he does not have any 
friends. Not a soul calls on him. You can see him \Vhen he is 
reading at the further end of the house. Woltman always speaks to 

me when I see him in the yard. I talked with his sister when she 

* 

was here. 

On cross-examination, Mrs. Smith testified: 

I am not an invalid. I stay in the house a good deal in the winter. 
I have had a fall but it does not necessarily confine me to the house. 
Woltman lives alone except when his sister is here, but how should 
I know whether lie has to cook his meals. I have never seen anyone 
at his house except his sister. I do not know if lie employs anyone 
to cook his meals. There are three rooms downstairs. I don’t know 


i 

i 
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how many upstairs. It is a two-story house. Woltman stays in 
the house alone. His mother was quite old. Woltmaifs sister from 
St. Louis helped to take care of him. I knew Mrs. Woltman and 
knew that her daughter from Chicago helped to take care of 

83 her. I don't know that Woltman lost wages in 1927. I don't 
know a thing about his working occasionally back of his house. 

1 know nothing about Woltman’s condition in 1919. I never knew him 

until we moved here. 1 have known Woltman between five and six 

years. 1 know both Woltmaifs sisters are married. One lives in St. 

Louis and the other lives in Quincv. His sister in Quinev does not 

come at all I guess. I have reason for saying that. Her sister told me 

so. Woltmaifs mother was not an invalid before she died. She mav 

not have been able to wash or do anythin*: like that. I knew nothin*: 

about Woltman until 1924. I know he has been sick since I lived 

hen*. lie was in the hospital when we moved here. I don't know 

anythin*: about Woltman being employed by an automobile firm 

down town since his discharge. I occasionallv go to church, and 

rarely go to shows. If Woltman was not here I would not know it. 

I see his li<rht and know Ik* is not uptown. I can see him light but 

can not see his form, and could not swear he was in the room. I doifl 

know what work he mav do in the* house or whether he cooks his 

meals or makes his bed. I have seen a colored man cut the grass. 

I believe I have also seen Woltman cut the grass. I don't think lie is 

spoiled by his family. I saw Woltman a number of times last 

summer. I went to see him a couple of times a day sometimes and 

then not for several davs. When 1 do not sec him I think he is sick. 

I have never been to see him when he was sick in bed. I am not 

related to him or friendlv with him. I think he is a good voung man. 

* » * 

I am not prejudiced in his favor but am just being honest with him. 
Woltman mav have made something in his back yard. I have never 
known him to do carpenter work for his neighbors or work on his 
neighbors' automobiles. I could not see him. I think be could not 
work in the summer without me knowing it. Whether I could sec 
him working on a neighbor's car would depend upon where the cars 
were. It they were on the north side I could not see them. I don't 
know of him being employed by an uptown firm. 1 don't see Mr. 
Woltman uptown or walking around. I see him going to his wood¬ 
shed carrying a pail of ashes. I saw him a very little in the winter¬ 
time. I don't know if his sister from St. Louis used to live 

84 here. I don't know if she has an interest in tin* house. All I 
know about Woltman being sick in bod in the last five or six 

years is what hi^ sister, in talking of him. told me. I have only been 
in the house twice and once when I went to his mother's funeral. I 
saw Woltman sitting in any easy chair under the grape arbor. 

Irene Fee. a witness called on behalf of the plaintiff testi¬ 
fied by deposition: 

I have been superintendent of the Blessing Hospital. Quincv, Illi¬ 
nois. for the last seven years and am custodian of the records. The 
Blessing Hospital records show Harvey II. Woltman was admitted 
as a patient September 25. 1924. and dismissed September 25. 1924. 
He bail a tumor on his cheek which was excised by I)r. Knapheide. 
The records also show Woltman was admitted to the hospital Decern- 
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ber 2, 1924, and dismissed January 9, 1925. He was | admitted to 
the hospital suffering from pains in the lower abdomen which was 
relieved by a sedative. An examination was made for gonorrhea but 
found negative. Patient improved and was dismissed. | The patient 
was put to bed for rest, heat applied to abdomen, and a sedative 
given for pain. The veteran improved and was discharged. The 
records also show Woltman was admitted to the hospital November 
18, 1925, and discharged November 30, 1925. He wasj admitted to 
the hospital from an ambulance, put to bed. complaining of pains 
in his lower abdomen and testicles. A sedative was given and heat 
applied to the affected area. Patient improved and wajs discharged 
November 30. 1925. This is shown by the official records of the 
hospital. 

On cross-examination Irene Fee testified: 

I do not make the records. I)r. Knapheide made record of his 
treatment. I do not know who made the others, and; don't know 
whether they are correct or not. I have been superintendent for 
five vears and have had custodv of the records since that time. 

•< t 

Woltman was here on one occasion for one day. I would say he was 
discharged as improved. The second time lie left on ’January 29, 
1925. lie was improved when discharged. The third occa- 
85 sion he was discharged November 30. 1925. The record does 
rot state whether his condition was improved or not. It is 
not customary to discharge patients when needing further hospitali¬ 
zation, but we often discharge them when relieved. 'There is no 
way I can tell who made any individual part of the records. 

On redirect examination Irene Fee testified : 

These records are kept in the regular course of business in the 
hospital and have never been out of the custody of the hospital to my 
knowledge. 

Mrs. Ji lian P. Miller, a witness on behalf of the plaintiff, 
testified by deposition : 

I am 72 years of age. I have lived at 21 West Pomona Street, 
Germantown, since September, 192S. Prior to that I lived at 1524 
N. 6th Street, Quincv, Illinois. I lived about 75 feet north of the 
Woltman house, from about 1913 to September. 1928. i I was inti¬ 
mately acquainted with the family and visited them, sometimes once 
a week and sometimes not so often. I know Harvey Woltman was 
in the service. I had a clear unobstructive view from ;my window 
of Woltman's house. I was not home when he returned from the 
service. I was in Philadelphia for about two months. When he 
came back from the Army Woltman had the appearanice of a sick 
man. He did not follow any gainful occupation after he came back. 
He tried but he did not succeed. I saw him trying to j work in his 
garage in the vard of his home. In the garage he was trying to 
work on his car. in the yard he was attempting to rake Up the lawn. 
He worked a very short time. The longest time I saw him work 
was about an hour. He did not work every day. I would not be 
able to see him if he had worked without going into Ins house. I 
could see his car going out in the evening. He would only be gone 
just a little while. His car would come back and go into the garage. 
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He went out more for a ride. In the summer time with the win¬ 
dows open I could hear and see what took place in Woltman’s yard 
and home. I could hear him cough. I could see him stop after a 
little while and rest. He did not talk much. In my opinion 
SG he was a sick man. Sometimes he coughed a lot and some- 
times little. I heard most in the nighttime. While his 
mother lived I visited about once a week, after that not so often. 
After his mother died Whitman lived alone except when his sister 
came from St. Louis to stay with him. She came about twice a 
vear and sometimes a little often, and she often staved with him six 
weeks, sometimes not quite so long. I know his sister came there 
often but can not tell von the dates. She came everv vear and 
sometimes twice a year. These visits started after his mother's 
death. Of course, she came before but she did not come just to 
take care of him. Dr. Knapheide was the first doctor I saw come to 
the house to treat Woltman. He examined him and said he must 
go to the hospital, This, of course, occurred about two weeks before 
the mother died. I was in the Woltman home at the time sitting 
at Harvey's bedside, helping to hold him in bed. Woltman was 
taken to the hospital in an ambulance. He was carried on a cot by 
the hospital staff to Blessing Hospital. I heard him groaning and 
saw him try to throw himself around on the cot. After the mother 
died, when his sister was not there, Woltman Hid what little cleaning 
around the home was done when he was able. His mother did most 
of it before that. While I lived next door Woltman did not stay 
away all day and return nights, for any length of time. I have vis¬ 
ited Woltman's house on several occasions when lie was sick in bed. 
He appeared to be a sick man. This was six months after the 
armistice was signed. 

On cross-examination, Mrs. Julian P. Mii.i.er testified: 

I went to Philadelphia in April and returned in June, 10*20. My 
home was right across the street. At one time I lived across the 
street. We lived across the street from about iOi:» to about 10*22. 
Woltman's garage was in the back of his home and is near to our 
home than to his. about halfway between. It was not nearer to our 
home across the street. It was the width of the street amt halfway 
down their lot and halfway down ours. I know Woltman tried to 
work on the neighbors* cars at home. I know be was a mechanic. 

I did not know he did carpenter work as a trade but knew 
ST he did it abound the house. I do not know 'Woltman filed 
a claim for jloss of wages which he would have made while 
working on automobiles during the time he was in the hospital. 
I could not see Woltman's room from across the street. Woltman 
might have gone down town a number of times when I was not at 
home. I did not spend my time watching him. I know his sister 
came from St. Louis to take care of him but don't remember the 
exact date. I remember when she came down for that 'purpose. 
Woltman's mother was quite an old lady. Woltman cooks his own 
meals when he is able. He does not employ a cook. Sometimes he 
cut the lawn, a little at a time. I have seen Woltman working 
around his house. I don't know as a matter of fact that he cooks 
for himself and makes his bed and takes care of the house. He does 
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not employ a servant. I don't know he is over there for months 
at a time by himself. His sister from St. Louis is with him. His 
sister from Quincy is with him the balance of the time. When his 
sister in Quincy lived next door she visited him quite often. This 
was until the spring of 1927. From 19*22 until 1927| we lived at 
6171A Locust Street, about one block from them. I could look right 
over on their lot. I could not hear him cough when he lived a block 
away between 1922 and 1927. Where I lived you might call it a 
block from Woltman. It was just around the corner, il could note 
his movements and could hear him cough if I was on; the upstairs 
porch, and if he was in the yard. I was on the porclj quite often. 
I lived across the street until 1922 and then moved around the corner 
approximately a block away. I have a much better opportunity of 
seeing him alter I moved to the home of his sister in 1927. I lived 
next door to him from July, 1927, to August, 1928, about sixteen to 
seventeen months. This was the time 1 came in closest contact with 
Woltman. I would not know if Woltman went out at night walking. 
He usually went in his car. I would not see him if he iwas walking 
unless 1 happened to be watching. He may have gone out walking. 
I did not notice him coughing any special year. It was right along. 
I can't say how often I heard him coughing. I know j Harvey was 
petted very much bv his sister from St. Louis land Quincy. 
SS He was the only bov. He was not the only son.! Two of his 
sisters made much of him. I don't know the other sister so 
well. By petting him I mean that they thought a great deal of him 
and showed it the way anyone would show affection. His sister did 
not come down from St. Louis anytime he wanted herj to. Before 
his sister went to St. Louis she had a home in Lagrange, Illinois. 
She could not leave home so well. After she went to St. Louis she 
had an opportunity. Her husband was a traveling man and was 
awav a great deal so she could come oftener than she did before. 
She did not come as a matter of convenience to herself. She came 
because it was her old home and her brother needed her. Her hus¬ 
band would come over the week end. Woltman is still living in the 
family home. Woltman went to the Blessing Hospital but did not 
come back shortly. I saw him up and around and after awhile lie 
left the hospital. I don't know what was wrong with him. Wolt- 
man's mother died suddenly. When I lived next door to Woltman 
I could see his cot through the window. I don't know \yhether that 
was his bedroom or not or whether he was just there when he was 
feeling badlv. His cot as on the north side. I don't think Woltman 
employed a servant to cook his meals when he lived; next door. 
I don't know whether he cooked them himself. He at^ so little it 
did not require much cooking. I never ate with Woltman but I 
heard a lot about it. I carried him fruit many times. I; would have 
seen a servant if Woltman had any. I did not see any. I could 
not see Woltman if working in his garage, but he usually worked on 
a car in the yard. I have never been in Woltman's house since his 
mother died. I left Quincy in the fall of 1928 and that is the last 
I have seen of him. I can't state definitely any particular time when. 
I made a note of Woltman's health. 


i 

i 
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On redirect examination, Mrs. Julian P. Miller testified: 

I paid particular attention to Woltman when I moved next door 
because I knew he was ill and his sister asked me to watch out for 
him a little and, if I did not see him outdoors to go over and see 
if he was ill, so that he could not be about. I would sav that 

89 my upstairs porch on Locust Street was about one-half block 
from the back yard of Woltman's house. My view was not 

altogether unobstructed. I could see it partlv. Mv testimony is 
based on mv observation. I do not know how long after Woltman 
returning from Blessing Hospital he was up and around the yard. 
During the time I observed him Woltman did not follow continu¬ 
ously a substantially gainful occupation. 

(Thereupon the plaintiff rested. The following proceedings were 
then had:) 

Mr. Lawlor. We move at this time for a directed verdict on the 
ground of the insufficiency of the evidence to establish a prima facie 
case in that the evidence wholly fails to show anv permanent or 
fixed condition of mind or body which on or before July 10, 1919, 
the time of discharge from the military service of the plaintiff, 
would render him unable to continuously follow any kind of sub¬ 
stantially gainful occupation. 

The Court. I will overrule vour motion. 

•* 

Mr. Lawlor. And .ve note an exception. 

90 Dr. T. J. Riacii. of Casper, Wyoming, witness called in 
behalf of the defendant, testified: 


I have been a physician and surgeon since June 0. 1911, and have 
been licensed to practice in Wvoming since Mav. 1920. 1 Graduated 

from the College of Medicine, University of Illinois, serving an 
interneship at the Hospital for Crippled and Destitute Children in 
Chicago, and was an interne in the Henrotin Memorial and the Chi¬ 
cago Polytechnic Hospitals for one year. I was a member of the 
medical staff of the State Hospital for the Insane of Illinois in 1912, 
to August 30. 1917, and specialized in nervous and mental diseases 
entirely from May, 1912. to May, 1920. and specialized partially in 
that branch until the present time. At present I am part-time 
general medical examiner in neuropsychiatry for the Veterans’ Bu¬ 
reau. I am also a member of the medical staff of the Memorial 
Hospital. Natrona County, Wyoming. I am chief of staff. I served 
in the United States Armv during the World War as examiner in 
nervous and mental diseases at Camp Logan, Texas, from August 30, 
1917. to February, 1918, and was division neuropsychiatrist of the 
33d Division from February. 1918, to June 1, 19i9. I was camp 
psychiatrist. Camp Grant, Illinois, and a member of the review 
board of the Medical Examining Board of the demobilization corps 
at that camp. I was also a member of the medical staff of the general 
hospital at Hampton, Virginia. During this period I was required to 
treat and diagnose various nervous and mental diseases, particularly 
goiter, hyperthyroidism, and diseases of the heart. I examined and 
diagnosed soldiers for discharge from June 1 to October 15, 1919. I 
personally examined nervous and mental cases referred to me by 
some medical staff of the board. There were two physicians and a 
dentist on the examining board for discharge at Camp Grant, Illinois. 
The members of the board consulted and agreed upon the diagnosis 
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of the disease of a particular soldier and to determine the ex- 

91 tent of his particular disability. As a member of the board of 
review I examined Harvey H. Woltman, July 14, 1919. He 

was referred to me for correct diagnosis of the heart.i goiter, and 
mental nervous condition. The paper marked 44 Defendant’s Exhibit 
Xo. 1,” which is a final report of the examination of Harvtey H. Wolt¬ 
man, dated July 14, 1919, bears my signature. The examination re¬ 
sulted in a diagnosis being made of goiter with hyperthyroidism and 
tachycardia, with no organic heart lesion. Goiter is an enlargement 
of the thyroid gland of the neck. Hyperthyroidism means an over- 
activity of the secretory functions of that gland with consequent 
poisoning of the system and resultant disability. Tachycardia means 
rapid action of the heart due to various causes and alwavsiaccompany- 
ing or being a manifestation of hyperthyroidism. After examining 
Woltman I ascertained his percentage of disability to be 20%. I 
found no organic disease of the heart. By that I meaiji no defects 
or abnormalities in the function of the valves of the heart or the 
muscles of the heart. I found nothing but a rapid action of the 
heart, which was only slightly disabling. I found the heart practi¬ 
cally normal. I found a slight enlargement of the thyroid gland 
with slight evidence of overactivity of the gland. In discharging 
soldiers in a case where the disability was considered to fie slight, we 
recommended immediate discharge. In case of more | severe dis¬ 
ability or where it was believed a short period of treatment might 
be beneficial, the case was referred to the camp hospital for obser¬ 
vation and treatment. Woltman was discharged because he had 
only a slight disability. In rating Woltman 20% disabled we took 
into consideration all the diseases diagnosed at that time. The 
board concurred in my diagnosis. In my opinion Woltniian’s condi¬ 
tion was a temporary one if given proper and adequate treatment. 
Woltman’s nervous system at that time was in a mild state of hyper¬ 
excitability. This would only be temporary if the thyroid condition 
was corrected by treatment. In my opinion the heart condi- 

92 tion and the nervous condition were due to the goiter condi¬ 
tion. The removal of the goiter or proper treatment of the 

goiter would remove his other slight disabilities entirely. The 
board found Woltman was 20% disabled, temporarily, upon the basis 
of his being a motor mechanic. It would have been possible for 
Woltman to have followed other occupations and suffer practically 
no injury or distress or aggravation of the diseases found at that 
time. Some of the occupations which he could follow without ap¬ 
parent injury to his health were outside salesman with light samples, 
inside salesman, poultry raising, chautfeuring, filling station attend¬ 
ant, typewriter repairing, timekeeper, and checker of material and 
equipment. Woltman needed treatment at discharge, because it is 
always advisable to treat promptly any condition of overactivity of 
the thyroid gland. At the time of examination by the review board, 
Woltman’s condition was one that did not require confinement in a 
hospital or immediate treatment and was one in which the Individual 
could pursue some occupation in civilian life while taking treatment. 
The condition being one of slight nature, the pursuance of an occu¬ 
pation in civilian life would have been beneficial. The occupations 
above mentioned would not have had any ill effects upon 'Woltman’s 


i 


i 
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condition. In my opinion Woltman was not, when I examined him, 
suffering from any impairment of mind or body which would render 
it impossible for him to follow any substantially gainful occupation, 
and it was not reasonably certain that his condition would continue 
throughout lifo 

On cross-examination, l)r. Riach testified: 


I understand “permanently'* means to exist throughout the re¬ 
mainder of an individual's life, and “totally disabled " means to be 
completely disabled from engaging in any gainful occupation, which 
may be of only temporary duration, in my opinion Woltman could 
follow the occupations stated in my direct examination. For such 
occupations 1 \yould have recommended him to my friends and 
would have been willing to emplov him mvself. 1 would 
93 expect him to give continuous and satisfactory service at the 
time I observed and treated him. 


Dr. E. E. Xystkom. Peoria. Illinois, testified by deposition: 

I have been a: phvsician and surgeon since 1909. I received mv 

medical education at Northwestern University Medical School, 

Chicago. Illinois, and served a two-year internoship at St. Luke’s 

Hospital. I was in the Army from dune, 1918, to August 15, 1919. 

After discharge I was assistant surgeon in the l\ S. Public Health 
* » 

Service and served in that capacity until the same work was taken 
over by the War Risk Insurance Bureau. I served as medical 
director for the U. S. Veterans Bureau at Peoria until September, 
1922, when 1 resigned because I did not care to take up full-time 
work with the bureau. I can't recall Harvev II. Woltman. but would 
probably recall him if I saw him. I made a complete report of every 
case I examined for the Veterans’ Bureau. I made complete general 
examinations and if the individual needed special examination I 
would refer the case to a specialist. I made notesduring the process 
of examination, which were copied by my stenographer and then 
read and signed by myself. These reports were mailed to the Chicago 
office of the Veterans’ Bureau. I checked examinations before I 
signed them. The paper shown me is a report of physical examina¬ 
tion made bv me of Harvev II. Woltman on March 11. 1920. I signed 
this report and before signing it verified all my findings and 
diagnosis. Independent of the record I can not recall my exami¬ 
nation or the findings at that time. After refreshing my recollection 
from the report, I state that I gave Woltman a general physical 
examination. I did not refer him to a neurologist for nerve 

examination. This examination was made at the request of the 
Government to determine whether or not he was in fit con¬ 
dition to take vocational training. My examination was 
94 thorough. , From my examination and findings I said that 
Woltman was able to follow certain selective lines of employ¬ 
ment. I did not consider Woltman totally disabled at that time. 
I did not consider him permanently disabled. I would consider a 
man to be totally and permanently disabled when his physical or 
mental condition is such that he will never be able to earn a liveli¬ 


hood. At the time of my examination I think Woltman could have 
followed a substantially gainful occupation. As to whether he could 
follow such occupation continuously, the question would be hard to 
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answer for the simple reason that very often this character of case 
will have temporary periods of remission when they af*e perfectly 
normal, and likewise they will have periods when they ate unusually 
nervous, and for that reason unable to attend to certain lines of 
work. At that time Woltman could have followed certain selected 
lines of occupation so as to earn a substantial wage. H(j could have 
pursued any vocation which would not require a great deal of 
physical exertion or mental strain, such as office work of a quiet 
character, as bookkeeping or clerking. Even in his own line of work, 
carpentering, lie could have done shop work, such as cabinet making 
or even in the auto repair work shop if he would be permitted to do 
selective work. In my opinion Woltman should have been able to 
follow any gainful occupation at the end of the three-mjonth period 
after the removal of the goiter. At the time of mv examination I 
believe Woltman could have followed some occupation continuously. 

On cross-examination Dr. Xystrom testified: 

In making my examination I made certain notes in longhand and 
my stenographer prepared the report which I now have. At that 
time I examined six or eight men a dav. After looking at the report 
I remember examining the man. but I would not recognize him if he 
walked in here right now. Woltman was never under;my profes¬ 
sional care at anv other time to mv recollection and has hot author- 

• • / I 

ized me to testifv from these records. The vocational bureau 

•- 

95 suggested tailoring as a new occupation for Woltman. His 

previous occupation had been listed as carpenter and auto 
repairer. I do not know why this suggestion was made:or whether 
it came from Woltman or the board thought it best for him. I was 
onlv asked to examine Woltman to determine whether I; thought it 
advisable for him to take up this newly suggested occupation of 
tailoring and I did not advise training until after he had been 
hospitalized and had his goiter removed. I found his goijter present. 
My examination was made for the Federal Board for i Vocational 
Education. I recommended that Woltman go to the Public Health 
Service hospital at Chicago, Illinois, for removal of his! goiter and 
in that way it would remove his vocational handicap. He had a 
vocational handicap of temporary character and it was iof a major 
character when I exam ned him. By major character I mean it was 
of such magnitude that it could ailed his general condition seriously. 
This would not necessarily cause loss of life hut would disable him 
physically. At the time of my examination he could have put in 
full time in the position of tailoring. lie could probably have been 
successful at ir but I thought it was best that his goiter be taken care 
of first, because then his future would he assured physically, mentally, 
and every other way and he would he in a better condition to learn 
a new vocation. I never examined Woltman subsequently. I can’t 
remember examining him previously but would say I did if he had 
made claim for compensation. If he drew compensation! it was be¬ 
cause I had found him to be suffering from a disability. I sent this 
report to the Federal Board for Vocational Education.! Woltman 
complained to me that his throat swelled upon exertion add that he 
was nervous; had palpitation of the heart and pain ini his chest. 
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On redirect examination Dr. Cole testified: 

The scar from the goiter operation was healed and in good condi¬ 
tion when I examined Woltman. My record states 4i operation in 
good condition. No sign of toxemia. Heart normal,” all of which 
would indicate that any previous surgerv that might have been done 
left no aftereffects except the scar. 

Dr. Walter C. Martini. Springfield, Illinois, a witness in 
behalf of the defendant, testified by deposition: 

I graduated from the Chicago College of Medicine and Surgery 
in 1917. and have practiced medicine since that time. 1 have spe¬ 
cialized in tuberculosis since 1919. and I am medical superintendent 
of Palmer Sanatorium, an institution for tubercular cases. I have 
had special training in tuberculosis at the Chicago Lying-in Sana¬ 
torium in 1920. I was tuberculosis examiner for the V. S. Veterans’ 
Bureau. Chicago. Illinois, in 1921. I was medical director for the 

Morgan Countv Tuberculosis San/torium for one year, and was 
* • »/ 

medical director and superintendent of the Champaign County 
Tuberculosis San/torium for four and one-half years. From there I 
came to Palmer. In November, 1922. I was in Jacksonville Illinois, 
and was consulting specialist in tuberculosis for the Veterans' Bureau. 

I examined Harvey II. Woltman at Jacksonville Illinois. I dis- 
100 tinctlv remember Woltman. but do not remember the findings in 

detail. I remember that he was not an active case of tuber¬ 
culosis. At some time in the past he probably had an active 
tuberculosis. In my opinion Woltman was then able to do part- 
time work. 11 is physical condition was such that ho was able to do 
light work for about one-half a day's time. If his disability was 

s # • %/ 

service connected, he should be compensated by the Government so 

as to enable him to work half time. It was my opinion that Wolt- 

man's condition would improve. He was not suffering from active 

tuberculosis. In mv opinion he could follow certain selected lines 

• * 

of employment. Mv examination of Woltman was a thorough chest 
examination. I remember distinctly that Woltman had the findings 
of moderately advanced, apparently arrested, tuberculosis. Now, 
if he had it on the right lung, the left lung, or both lungs. I could 
not tell you. After looking at my report I find I examined Woltman 
November 8. 1922. In my opinion a permanent and total disability 
means that a person is permanently and totally unable to carry on a 
gainful occupation. Woltman was not permanently and totally dis¬ 
abled at the time of mv examination. He was able to follow some 
kind of a gainful occupation, partially, on November 8. 1922. He 
could do light work part of the time. Many people with arrested 
tuberculosis are able to be employed. In my opinion Woltman was 
not totally disabled <>r permanently disabled when I examined him. 

On cross-examination Dr. Martini testified: 

I diagnosed Woltman ns a chronic, moderately advanced, appar¬ 
ently arrested case of tuberculosis. At that time my opinion was that 
Woltman should not return to the full-time position of automobile 
mechanic. I believe this might have injured him. I don't know 
whether it would or would not. My records show that Woltman 
complained of a cough, pain in the chest, and shortness of breath. I 
was then employed by the Veterans’ Bureau, but am not employed 
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by the bureau now. I would not think Woltman was perma- 

101 nently and totally disabled if he had tried to work immediately 
after my examination as an automobile mechanic but was 

unable to earn a livelihood at that occupation. In my opinion one 
working at a salary at $125.00 a month with expense allowance, from 
December. 1918. to July, 1919, and from July 10, 1919. to April. 1920, 
at a salary of $250.00 per month and an expense allowance, is not 
totally and permanently disabled. I was employed by the Veterans’ 
Bureau about six years. I rated Woltman as 25% disabled on 
my previous rating experience with the bureau. 

I)r. Frank H. Gburczyk, a witness in behalf of the defendant, 
testified by deposition : j 

I graduated from Lovola University Medical School, Chicago, in 
1910, and have practiced continuously since that date. I ^lo not limit 
my work but I specialize in tuberculosis. I am attending tuberculosis 
specialist in the Chicago regional office of the Veterans’ J Bureau. I 
have been connected with the Veterans’ Bureau since September, 1920. 
I do not recall Woltman personally but probably would if I saw him. 
The report handed me is one made by the tuberculosis board of which 
I was a member. 1 made a thorough physical examination of Wolt¬ 
man on March 21, 1923. I would say that Woltman could then con¬ 
tinuously follow a substantially gainful occupation as jji mechanic, 
machinist, mechanical dentist, or watch repairer, if he had been 
trained. In fact, he could follow any occupation that did:not require 
any undue physical exertion. I can not recall any later examination 
of Woltman. After examining the report I find that I made a chest 
examination of Woltman on December 3, 1923. His condition was 
substantially the same as it was on Mar h 21, 1923. In fadt. there was 
a slight improvement over other conditions. Woltman Was able to 
work at the time of this examination. He could have followed 

102 continuously a substantially gainful occupation at that time, 
which did not require any undue or extra physical exertion. A 

report of the examination shows that Woltman was examined Sep¬ 
tember 23. 1920. at Chicago, by a board of three tuberculosis special¬ 
ists and that I was a member of the board. We all inspected and 
examined him. The findings reported are my own findings and con¬ 
curred in by the other members of the board. I personality examined 
Woltman. I would say that Woltman was not permanently or totally 
disabled at the time of this examination. Permanent and! total disa¬ 
bility is one in which a man can not continuously follow any substan¬ 
tially gainful occupation. There is no finding to indicate the man 
was suffering from any pulmonary condition which woqld prevent 
him from following a substantially gainful occupation. 

Dr. Edward S. Blaine, of Chicago, Illinois, a witness called in 
behalf of the defendant, testified by deposition: 

I am a physician and surgeon exclusively engaged in X-ray work. 
I studied medicine at Marquette University Medical School and took 
a postgraduate course for special instruction and studies in roent¬ 
genology. I have specialized in X-ray work since 1921. I have 
been instructor in X-ray subjects in several institutions and am now 
associate professor in roentgenology at Northwestern University 
Medical School. I was instructor in roentgenology undef the Medi- 
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cal Department of the United States Army, serving in that capacity 
at Corneil University and Camp Greenleaf during the war, and am 
now at hospital No. 17 in charge of X-ray activities and director of 
the department of roentgenology at Wesley Memorial Hospital, 
Frances Willard Hospital, American Hospital, and the National 
Pathological Laboratory. I have no personal recollection of 
103 Woltman. The report handed me is one which I made on 
March 17, 1923. in the case of Harvev H. Woltman. whose 
X rays were sent to me for interpretation. From my findings after 
examination of these X-ray films. Woltman was not suffering from 
any active pulmonary condition at that time. There was no X-ray 
evidence of any lung condition which would prevent Woltman from 
working. So far as his lung condition was concerned he could then 
follow a substantially gainful occupation. The report now handed 
me shows that on November 30. 1923. I made an examination of the 
X rays of Harvey Woltman sent to me for interpretation. The 
X ravs show substantiallv the same condition that existed in March, 


1923. So far as the X-ray information of the condition of the chest, 
lungs. heart, and,aorta, there is nothing to show Woltman as not able 


to perform ordinary work, 
diseased process in the lungs. 


There is no X-rav evidence of any 


Dr. William 


Ckedk. San Fernando, California, testified: 


I am a physician and surgeon, graduated from the University of 
Michigan in 1904. 1 have practiced medicine twenty-five years and 

have specialized in pulmonary tuberculosis. Since 1920 to the pres¬ 
ent time I have done tuberculosis work exclusively. I know 


Harvey H. Woltman. I examined him about July 24. 1924. The 
report handed me is a report of my examination of Woltman to the 
Veterans' Bureau. At the time of examination I made the following 
notations: Temperature 99 2/10degrees. Height 08 inches. Weight 
without coat, 142 pounds. Normal weight, 145 pounds. No definite 
evidence of tuberculosis. I recall, further, that this man had an 


apparent endocrine disturbance, having had some operation on the 
thyroid gland. In my opinion Woltman was not then suffering from 
any impairment of mind or body which rendered it impossible for 
him to follow continuously any substantially gainful occupa- 
104 tion. He could have become a salesman, particularly in a 
business selling auto products. He might have run a gasoline 
filling station, a grocery store, or acted as a salesman in any mer¬ 
chandising establishment that did not require a very specialized 
knowledge of the articles sold. He could follow any light occupa¬ 
tion for which he was mentally qualified, without injury to his 
health. There was no definite evidence of tuberculosis on July 24. 
1924. Ninety per cent of adult individuals present about as much 
impairment of percussion and breath sounds as this man showed at 
the time of examination. 


I)r. H. W. Long, a witness in behalf of the defendant, testified 
by deposition: 

I have been a practicing physician since 1898. I graduated from 
Washington University, St. Louis, in 1898, and from Bellevue Hos¬ 
pital Medical College, New York University, in 1904. I am at 
present a neuropsychiatrist, U. S. Veterans Bureau, Pittsburgh, Pa. 
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I have no personal recollection of Harvey H. Woltman. The paper 
shown me is a report of the examination of Woltman which I made 
November 20. 1924. After refreshing my recollection.II state this 
was a thorough examination. The next paper handed me is also 
a report of a neuropsychiatric examination which 1 made at Peoria, 
Illinois, on July 24. 1924. This was a thorough examination from 
a neurological viewpoint. There is no marked discrepancy in the 
findings of these examinations. I found no condition ijn mv exam- 
ination which would have precluded Woltman from a physical stand¬ 
point from following an occupation. Woltman gave |his pre-war 
occupation as auto mechanic and exhibited no reason why he should 
not be able to carry on a gainful occupation except that the records 
show he did not complete the fourth grade of school jat fourteen, 
and is therefore a mental defective, which is his most serious handi¬ 
cap. Woltman can follow any gainful occupation he cl looses which 
does not involve a high degree of intellectuality or responsibility. 
In my opinion, lie could have been continuously employed on either 
occasion when I examined him. 

10f) On cross-examination Dr. Long testified: j 

The meaning of the terms permanent and totlil disability 

is attended bv maiiv conditions and rests verv larselv with the 

• • •• . ' \ % 

patient or the individual himself, depending not only onjthe physical 
conditions found but on the mental status or intelligence and the 
presence of a desire or ambition. Mv understanding of permanent 
and total disability would be a case where the physical condition 
is such that it would jeopardize his attempting to follow;any gainful 
occupation or if his mental condition is such that to: attempt to 
follow any gainful occupation would be dangerous to himself or 
others. In this case there was no physical disability which would 
render it hazardous for him to follow a gainful occupation. His 
mental condition, while of low degree, is such that it \yould not be 
detrimental to himself or dangerous to his fellow men! for him to 
attempt a gainful occupation. It is my opinion that Woltman could 
regularly and permanently follow a gainful occupation which did 
not require too much responsibility, skill, or a high degree of in¬ 
telligence. I would have recommended him to my friends for such 
a position with those qualifications. Likewise, I would have accepted 
him in my own service with the same reservations. Assuming that 
I or my friends needed a man to hold a substantially gainful occupa¬ 
tion in which I would expect continuous and satisfactory service 
from the employee, it is difficult to say whether Woltman could be 
expected to perform such service because it would require a rather 
close acquaintance and observance to satisfy one's opinion as to his 
reliability or ambition to render good service. It would be unwise 
to expect too much from this claimant because of his low degree of 

mentality. i 

•/ 

IOC Dr. Ephraim C. Korol, Edward Hines Hospital, May- 

wood, Illinois, a witness called in behalf of the 1 defendant, 
testified: j 

I am a physician and surgeon. I graduated from Loyola Univer¬ 
sity School of Medicine in 1919. I have been employed; at the Ed¬ 
ward Hines Hospital of the Veterans Bureau since January, 1922. I 


! 
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[arvey II. Woltman as a patient. I can’t remember my 
letail. The paper shown me is a consolidated report of 


remember Harvey 
findings in detail, l tie paper 
the findings made by several other doctors and myself. Woltman 
was admitted to the hospital on October 1. 1920. and discharged about 
November 5, 1920. I was receiving officer of the tuberculosis section 
and was charged with the examination of the lungs and diagnosis 
of the case. My examinations did not show Woltman to be suffering 
from any condition which would incapacitate him from following an 
occupation. Just prior to my examination there had been an acute 
infection which was diagnosed as bronchitis, but he recovered after a 
few days. At the time of entering Edward Hines Hospital I found 
Woltman was mg suffering from tuberculosis but was recovering from 
an atack of acute bronchitis. He was considered as entirolv recovered 
when discharged from the hospital. He was able to follow an occu¬ 
pation continuously when he left the hospital. I believe Woltman 
was employed as an auto mechanic and that he could have continued 
in that. 1 found no physical condition which would preclude Wolt¬ 
man from following an occupation at that time. I found no condi¬ 
tion that would incapacitate him from working as an auto mechanic. 

I)r. James C. IIoi.dswortii. Beverly Hills. Illinois, a witness 
in behalf of the defendant, testified: 

I graduated fyom the Baltimore College of Physicians and Sur¬ 
geons in 189b. and have practiced continuously since that date. 

At present I am specializing in urology and chronic diseases. 
107 I was in the Army in the World War and have been employed 
in behalf of the defendant, testified : 

can ? t recall Harvey H. Woltman. The paper handed me is a report 
of examination made bv I)rs. A. T. Davis. F. H. Gburczvk, and mv- 
seif on September 23. 1920. of Harvey H. Woltman. I made the chest 
examination. The report does not disclose any lung condition par¬ 
ticularly. It is bronchial mostly. According to the findings there 
is a little bronchitis, not enough to prevent Woltman from working 
at that time. He could have followed certain selected forms of em¬ 
ployment without probable injury at that time. I would recommend 
light work in the open or in a well ventilated office if he could do 
office work. Mv testimony is iriven from the record and not from anv 
personal recollection of the examination. 


Dr. Franklin C. Cassidy, Fort Lvon, Colorado, testified: 

» 

I am a physician. I graduated from Tufts Medical College, Bos¬ 
ton. Massachusetts, in 1917. I have been with the U. S. Public 
Health Service or the Veterans’ Bureau since June, 1921. I was 
stationed in the Veterans’ Bureau hospital, Dwight. Illinois, in 
March, 1926, as ward surgeon and specialist in gastroenterology. I 
i" '• man's •■ame. out have no recollection of him personally. 
The paper handed me is my report of the physical examination of 
liui n. Woltman made in the Veterans’ Bureau hospital, Dwight. 
Illinois, on April 14, 1926. My examination was a complete physi¬ 
cal examination. Woltman stated his /normal weight was 145 pounds. 
His weiirht at the time of examination was 143*4 pounds. I made 
a thorough physical examination. The general medical examina¬ 
tion gave no findings indicative of disability of a permanent degree. 
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My physical findings do not indicate that Wioltman was 

108 permanently and totallv disabled. There was no evidence of 
tuberculosis in the examination. Woltman was under my 

observation approximately seven weeks—from March |2o, to May 
19, 1926. I think that period of hospitalization was jsufficient to 
determine if he was suffering from tuberculosis. My examination 
did not disclose any evidence of tuberculosis, and the general medical 
examination did not indicate a permanent and total disability. 

On cross-examination Dr. Cassidy testified: 

Permanent and total disability means disability of such a degree 
that the individual is totally incapacitated from performing any gain¬ 
ful occupation for the rest of his life. On direct examination 1 did 
not state that Woltman at the time I treated him was able to follow 
regularly a substantially gainful occupation. In view of'the fact that 
Woltman was a patient in the hospital at the time of my examination, 
I did not consider him fit at that time to cam* on anv occupation, but 
did think that in the near future after discharge from!the hospital 
lie would be able to carry on in some form of occupation compatible 
with his physical condition. 

Dr. II. 1). Brewster, I . S. veterans' hospital, Oteen, North 
Carolina, a witness in behalf of the defendant, testified by deposition: 

I am clinical director of the veterans’ hospital. Oteeni North Car¬ 
olina. 1 graduated from Long Island College Hospital* Brooklyn. 
New York, in 1898, and have specialized in tuberculosis land internal 
medicine. I was in private practice from 1891 to 19l7j and in hos¬ 
pital practice and work continuously from 1920 to the present time. 
1 have treated about 15,000 tubwcuiar patients during that time. I 
was connected with the Edward Hines. Jr.. Hospital in Chicago from 
October. 1921. to June. 1927. I personally recall Harvey H. Wolt- 
man. He was under my observation from October 1 to No- 

109 vember 23. 192(5. I personally examined himi verv thor- 
cughlv. I made a written report of my examination. The 

paper handed me is a report of the physical examinations; of Woltman 
made November 4. 1920, and November 23, 1920. Woltman was suf¬ 
fering from an acute bronchitis at the time of his admission to the 
hospital on October 1, 1920. from which he had entirely Recovered at 
the time of his discharge on November 20. 1920. I would say 
that he could follow continuously a substantially gainful occupation, 
as he had no physical or mental disability at the time of his discharge 
from hospital on November 20. 1920. He could follow any work for 
which he was mentally or educationally fitted. 

«/ %j 

Dr. Richard E. Clark. Chicago, Illinois, a witness in behalf 
of the defendant, testified: 

I am an X-ray laboratorian. I received my training in the Army 
in 1918. 1919. and 1920. and at the Armv Medical School in this 
citv. I have been in X-rav work constantly since 1919. :1 have been 
with the Veterans’ Bureau since 1921, as X-rav laboratorian in 
charge of taking and developing X rays. I personally take and de¬ 
velop X ravs. I made X-rav films of Harvev H. Woltman, identi- 
fied by the name and number of the patient. Defendant’s Exhibits 
1 and 2 are X-ray films of Harvey H. Woltman. (Tr. 199.) 


i 
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Dr. Velear Leroy Mixehart, Bethesda, Maryland, a witness 
in behalf of the defendant, testified: 

I am a physician and surgeon and specialize in tuberculosis, pa¬ 
thology. and Roentgenology. 1 received my training, particularly in 
X-ray work, at Leland Stanford University Medical School. I 
graduated in 1919. and have had experience in reading X rays 
in private practice and in the Veterans* Bureau where I am 
now employed. I am Roentgenologist at Mt. Alto Hospital 
and also histopathologist. The X-ray films shown me are X-rays 
of the chest of Harvey H. Woltman. The shadows on the film in 
the right side of the chest I interpret as calcified tubercles, infantile 
in type. That is. as far as I can determine, this person had tuber¬ 
culosis when a baby: now healed. The chest i> otherwise normal. 
The X rays do not show any abnormal condition in the apices of 
either lung. I examined these films at Mt. Alto on a stereoscopic 
machine. The sterescope or view box gives a view of the chest 
with two eyes, of two plates, so that you get the appearance of depth. 
I found no abnormal condition other than healed infantile tubercu¬ 
losis which I just mentioned. There is no indication of present 
tuberculosis or of an abnormal adult chest. The X rav indicates no 
condition of the lungs which wouid incapacitate the owner from fol¬ 
lowing a substantially gainful occupation. The shadow indicated in 
the X ray is of the heart. It is normal. I consider it normal in 
position and size.; I see no rea.-on why the owner of such a heart 
should be incapacitated from continuously following a substantially 
gainful occupation. These films were taken September 24. 1920. 
The X-ray films of Woltman’s chest taken April 1, 1980, showed the 
presence of healed infantile tuberculosis: otherwise they are normal. 
I studied these films some time yesterday in the stereoscope view box. 

Thev are absolutely normal adult chest films and show no reason 
• • 

why the owner should he incapacitated from following a substantially 
gainful occupation. The position of the heart in these films is 
within normal limits and the size of the heart is also normal. There 
is no reason why the possessor of such a heart could not follow con¬ 
tinuously a substantially gainful occupation. 

On cross-examination I)r. Mixeuakt testified: 

The X-ray films made April 1. 1980. show fibrosis, but it is 
111 normal. As a mail gets older fibrosis in the lung increases. 

Fibrosis is after the character of seal' tissue. It is as healthy 
as anv scar. In many cases it is more healthy than normal lung 
tissue. A scar is oftentimes much firmer than the tissue which Is 
not injured around it. Scar tissue can not he used for breathing but 
that is unnecessary. The lung is more than sufficient to satisfy 

* i * 

normal men. A man could breathe if he had only one lung. Under 
ordinary conditions he could breathe as well with one lung as two. 
In the case of strain or undergoing great exertion possibly he could 
not. The principal thing in the right lung along the bronchial 
trunks is the calcifications previously mentioned as healed infantile 
tuberculosis. Only bv the sum of research work would I know that 

« i 

this condition is infantile instead of recent tuberculosis. I know 
this by reason of the sum total of X rays I have read before, know¬ 
ing the character of the men whose chests are read. I could not 
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swear this man never had tuberculosis since childhood, by reason 
of this plate. The view of the diaphragm and both costaphrenic 
sulci looks to me like the normal attachments of the diaphragm to 
the chest wall. As far as I can see, it is within normal limits. It 
is quite questionable if there have been or are now any adhesions 
there. It is possible a very small amount of adhesionsi are present, 
but on account of the great variation among normal human beings, 
it is just as possible they are not there. This is a recent X ray. 
The X ray taken in 1926 indicates that the apices of the! lungs are in 
normal condition. They do not appear hazy to me. The X rays 
do not indicate a healed tuberculosis deep in the right upper lobe 
with marked secondary infection except the infantile! tuberculosis 
I mentioned, which is scattered. I can not be sure it; is infantile 
tuberculosis except that it is typical in position and character. The 
heart is within normal limits. It is quite movable,! being fixed 
only at the apex, and can flop around considerably. You can tell 
about the size and position of the heart better by X ray than 

112 any other method. I could not base a diagnosis upon an 
X rav entirely. I did not examine Woltman. I could not 

tell as to the nervous condition of an individual from an X ray. 
You could onlv tell if there was a hyperthyroidism if: the thvroid 
extended under the chest. My testimony is based solely upon the 
X ray. I have been Roentgenologist at Mt. Alto sihce 1926. I 
graduated in 1919, and first went with the Veterans' Bureau in 
June, 1921. From 1919 until 1921 I was employed by the Union 
Iron Works Hospital and was also in charge of a hospital at Xikh- 
kak. Alaska, operated by the Alaska Packers’ Association, and was 
in private practice in the Imperial Valley. My private practice 
was limited to that period of time. Since then I have been engaged 
full time with the Veterans’ Bureau. 

i 

On redirect examination Dr. Minehakt testified:! 

That the calcifications shown in the X raws are characteristic of 

%/■ 

infantile tuberculosis. Thev are usually limited to the roots of the 
lungs. Adult tuberculosis usually shows a calcification! out toward 
the periphery. There is no indication whatsoever of sujrh condition 
in the upper portion of the lungs. Adult tuberculosis does not always 
show calcification, as I have just described. 

I)r. Alfred T. Davis. Chicago. Illinois, a witness jin behalf of 
the defendant, testified: i 

I am a physician and surgeon. I graduated from Bennett Medical 
College. Loyola University. Chicago. I have specialized in diseases 
of the chest for four years and nine months at the Chicago Municipal 
Tuberculosis Sanitarium and eight years with the U. jS. Veterans 
Bureau. I have had thirteen years of special work in diseases of the 
chest, tuberculosis. I have been employed in the Veterans’ Bureau 
in Chicago since 1922. I examined Harvey H. Woltman about three 
times. My first examination was in 1923. I examined him 

113 with a board of three tuberculosis specialists who made the 
diagnosis of chronic pulmonary tuberculosis and chronic 

bronchitis. Our diagnosis was pulmonary tuberculosis, incipient, 
and complication of chronic bronchitis. My next examination was 
in 1926. I made a finding on this examination of chronic bronchitis. 
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There was a condition present in 1923 which was not present in 1926. 

In 1923 there were some suspicious shadows in the apical region as 

shown bv the X rav. These were absent in 1926. I believe I also 

made an examination of Woitman in 1924. This examination was 

made as a member of a board of examiners. Our findings were those 

of chronic* bronchitis, heart and breast sounds, and change in the 

whispered voice, probably. The heart rate was high, due to a recent 

thyroid. The diagnosis I made was chronic bronchitis. As the 

result of mv first examination in 1923 I did not find anv condition 
• • 

which would prevent Woitman from following continuously a sub¬ 
stantially gainful occupation, nor did I find any such condition in 
mv second or third examination. In mv opinion Woitman was not 
nermaiuntiv and totallv disabled at the times of mv examination. 
(Tr. 219.) * 

On cross-examination Dr. Davis testified: 

I practiced three years before entering Government service and had 
outside practice during four years and nine months that I was with 
the* Municipal Tuberculosis Sanitarium. I practiced privately in 
Chicago. Illinois, and had mv own office. All mv experience has 
been in lhe Government or city service except three years in private 
practice. I am now a full-time employee of the Veterans* Bureau, 
living in Chicago. I was summoned here as a witness bv the Govern¬ 
ment. I am not under subpuaia but was wired to come here. My 
deposition was taken a month or two ago. I answered all the 
questions I was asked in tlie deposition but volunteered no informa¬ 
tion. There might have been some matters I did not tell because 

I was only answering the questions I was asked. I testified 
114 the same as I did in the deposition as far as I can remember. I 

just testified that Woitman could follow continuously a sub¬ 
stantially gainful occupation. (Tr. 221.) Continuously employed 
in a substantially gainful occupation means where one works con¬ 
tinuously and is paid money for working. I mean, based on my 
examination. Woitman is able to follow any ordinary occupation in 
his station of life in a continuous way to earn a living. When I 
testified in Chicago two months ago I made the exception of refrig¬ 
erating plants and places where there were fumes and irritating dust. 
I did not mention that a while ago because there are occupations 
where he could carry on continuously where there is no such condi¬ 
tion arising. I did not qualify my answer a few minutes ago. because 

from the last examination he could work. Mv diagnosis in 1923 was 

* 

incipient tuberculosis with complication of chronic bronchitis. 
There was nothing in the physical examination that pointed toward 
tuberculosis, but there were suspicious shadows in the X ray and we 
gave Woitman the benefit of the doubt and gave him a diagnosis 
of pulmonary tuberculosis. The word ** incipient *' means the 
amount of lung that is involved. There was a slight haziness over 
the apex which was not present on the other side. On that shadow 
was based the diagnosis giving the claimant the benefit of the doubt. 
I said that because there were no signs of tuberculosis in the physical 
examination. In saying Woitman had tuberculosis we gave him the 
benefit of the doubt. There was a suspicion at that time of incipient 
tuberculosis. If there is X-ray evidence but no physical findings, we 
always give the man the benefit of the doubt. Woitman came in for 
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examination. We kept him Ions: enough to examine him and then 
probably he went home. We did not advise him to stay until we 
could determine whether our suspicions were well founded because 
in all the evidence there was not enough to justify us in recommend¬ 
ing hospital observation to determine. We called him back for 
another examination a month or so later. In my deposition 
115 in Chicago I testified that Woltman was able to work without 
injury if he could work where there were no gas fumes or sud¬ 
den changes in temperature, as a refrigerating plant, where he would 
go from a warm room to an ice room or any place where }ie would not 
breathe irritating dust, a Hour mill or grinder or any place using emery 
stone. I did not form this opinion and make this statement because 
I thought his lungs were partially disabled, but because I believe 
that kind of work is detrimental to anybody. By doing such work 
his chronic bronchitis might be made worse. I think a| man is able 
to work regularly at physical labor if his incipient tuberculosis is 
arrested. The incipient tuberculosis which I diagnosed Woltman 
as having was inactive. I said so in the diagnosis on examination. 
1 testified that I found a tubercular condition was noti present. It 
had not healed; in our opinion it did not exist. In| first saying 
Woltman had tuberculosis we gave him the benefit qf the doubt 
on account of a suspicious shadow in the apex. Based on our other 
examination we found tuberculosis was not present. I can say now 
that my first diagnosis of incipient tuberculosis was erroneous. Two 
other physicians concurred with me in making the diagnosis, which 
was based on the physical examination and the X ray. The conclu¬ 
sions to which I have testified this morning are not necessarily wrong 
because the first diagnosis was wrong. I personally examined Wolt¬ 
man in 1923. On each of my examinations I found his lung con¬ 
dition substantially the same with the exception of the; clearing up 
of the X-ray picture. I have not examined Woltman for any dis¬ 
abilities other than the lungs. In saying Woltman is able to work 
I base my conclusions entirely upon my examination and diagnosis 
relating to his lungs. 

On redirect examination Dr. Davis testified: 

Two other physicians were present at the second and third 
examinations. 

11G Dr. Henry E. Randolph, Chicago^ Illinois, a 

witness in behalf of the defendant, testified: 

I am a physician. I graduated from the St. Louis College of 
, Physicians and Surgeons in 1908. and had postgraduate training 
at the University of Michigan. I have specialized in neuropsychia¬ 
try. I was staff member of the Peoria State Hospital ajnd assistant 
to the head of the department of mental and nervous! diseases at 
the University of Illinois. I studied under Dr. Barrett, head of 
the department of mental and nervous diseases of the 1 University 
of Michigan. I was attending neuropsychiatrist of the Veterans’ 
Bureau from 1923 to 1928. and chief of the neuropsychiatry section 
of the Edward Hines Jr. Hospital from August. 1928. to: the present 
time. While employed by the Veterans' Bureau in 1923. I examined 
Woltman. I gave him a neurological examination. My first exam¬ 
ination showed a moderate hyperthyroidism. I reexamined him 
approximately eight months later, about November 28,j 1923. The 
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symptoms had considerably subsided. There were very slight find¬ 
ings in the last examination. I contacted Woltman on February 
12, 1930. as the result of an order to examine him at Quincy, Illinois. 
Woltman refused to submit to examination. I had conversation 
with him at his home at Quincy, Illinois, for approximately an hour. 
As a result of this conversation I noticed Woltman was fairly well 
nourished: that he did not appear to be acutely or chronically ill. 
He moved his arms and legs normally. He was not paralyzed. 
His speech was normal. There was no speech defect. He was able 
to carry on an intelligent and coherent conversation. He was ca¬ 
pable of planning, and gave his reasons for objecting to an examina¬ 
tion. He was quiet, self-contained, and showed average poise. It 
was my opinion that he was not suffering from any kind of mental 
disease: that he was not psychotic or insane and that he was able 
to reason logically. I did not observe any impairment of mind 
or body that would indicate Woltman was unable to follow a sub¬ 
stantially gainful occupation. (Tr. 233.) 

117 On cross-examination I)r. Randolph testified: 

I came here from Chicago to testifv. I testified about two 
months ago to what I testified this morning. I am a Government 
employee. I observed Woltman for an hour and observed enough 
to form an opinion. Woltman talked like a gentleman but refused 
to remove his clothing. I wanted him to strip for a neurological 
examination. If he had submitted I could have made a more thor¬ 
ough neurological examination. It is my professional opinion that 
my conclusions were right and would be the same if I had examined 
him stripped. Woltman made no objection to my remaining. 

On redirect examination Dr. Randolph testified: 

If given an opportunity I could have made a more thorough 
examination. My testimony is based on what I was able to observe 
from conversation with Woltman. 

Dr. Arthur Patterson Chadbourne, U. S. Veterans hospital, 
Dwight, Illinois, a witness on behalf of the defendant, testified (by 
deposition) : 

I am a physician. I graduated from Harvard University and 
Harvard Medical School in 1S8S. I was licensed to practice in 
Massachusetts about 1890: in New York about 1920; and in Colorado 
about 1922. I have specialized in cardiovascular and pulmonary 
diseases for about thirtv-five years. I made a medical examination 
of Harvey H. Woltman August 17, 192G. and subsequently during 
his stay at U. S. Veterans Hospital No. 53, Dwight, Ill. Woltman 
complained of pain in right and left front chest; of having about 
two ounces of sputum daily, gray, not lumpy, chiefly in the morning, 
rarely blood streaked to a slight degree; the last one month ago. 
He also complained of being nervous, unable to go to movies, excited 
by any sudden shock, which causes palpitation. At a later date he 
says “ my real complaint is nervousness, no stomach trouble/’ Wolt¬ 
man also complained of two attacks of abdominal distress 

118 since appendectomy in 1913; has no gastric complaint now; 
bowels somewhat constipated. He also complained of bilat¬ 
eral and unilateral frontal headaches, inconstant: and of varicocele, 
left, which is painful unless he wears a suspensory. He also com- 
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plained of numerous other slight ailments if suggested by questions. 
He is evidently introspective and unable to forget his Worries. On 
physical examination 1 found his nourishment and development fair, 
status and gait normal. Expression anxious and worriejd. No cya¬ 
nosis. No oedema. Color good. Scars: (1) Neck, 13 cm. scar 
with extension downward into sternal notch. Thyroidectomy 19*20. 
(2) Appendectomy scar, nonadherent. Appendectomy 1913. (3) 

1-inch superficial scar left back, 44 from strapping of chest.'' (4) 
Small superficial scar below right eye, 44 from removal of tumor in 
1924." Eves react to light and accommodation. Ears, nose, and 
throat clinically negative. Tonsillectomy in 1920, result good. 
Teeth, fair. Neck, post-thyroidectomy scar. Thyroid jpalpable on 
right, not felt on left. Abdomen, postoperative scar, np masses, no 
tenderness, no gurgling, no complaint of abdomen. No hernia or 
enlarged glands. Slight varicocele, left. Slight external hemor¬ 
rhoids; extremities negative, reflexes normal. Neuropsychiatric, 
the coarse tremor of the fingers, introspective and anxious mental 
state and the lack of cardiac pathology or tachycardia, indicates an 
anxiety neurosis. No special neuropsychiatric examination neces¬ 
sary, but after conference with Dr. Evans he concurs with the above 
diagnosis. Diagnosis: Neurosis, anxiety type; bronchitis, asthmatic 
type, not severe; varicocle, slight; postoperative abdominal adhe¬ 
sions; hemorrhoids, external, slight. Cardiovascular report: Pres¬ 
ent symptoms general nervousness. No syncope, no vertigo. Pal¬ 
pitation on nervous excitement or physical strain. Causative his¬ 
tory negative. Small, well proportioned chest. No cyanosis. No 
oedema. Thyroid somewhat enlarged right lobe, left not palpable. 
Marked tremors of fingers. Slight tremors of tongue. ; No gastric 
complaint. Pulse rate 72 at rest; SO standing; 100 after 
119 exercise; 76 one minute after. B. P., 108-70 sitting; 110-70 
after exercise. Upper dullness not increased, apex not local¬ 
ized. No murmurs, no arrhythmia. Exercise test excellent. Diag¬ 
nosis: No cardiovascular pathology. No evidence of thyrotoxicoses 
from a cardiovascular standpoint. Chest examination: General con¬ 
dition fair. Color good. Very slight apical retraction right and 
left. Expansion fair. Claimant does not try to get maximum expan¬ 
sion. Diagnosis: Bronchitis, asthmatic type, moderately severe. 
Prognosis, guarded. Nontubercular chest. X rav not suggestive of 
tuberculosis. My physical findings and diagnosis were confirmed by 
laboratory and X-rav tests. Based on my examination I estimated 
Woltman's disability not over one-third. In my opinion the disabili¬ 
ties were not permanent with the possible exception of the postopera¬ 
tive adhesions of the abdomen. At the time of Woltman’s discharge 
from the hospital, vocational training was considered feasible. Based 
on mv examination it is mv opinion that Woltman was! not suffer- 
ing from any impairment of mind or body which rendered it im¬ 
possible for him to follow continuously any substantially gainful 
occupation. He could follow any occupation not involving excessive 
nervous or mental strain, adapted to his mentality andi education. 
Treatment would likely be of benefit for the conditions which I 
found. Surgical interference was not indicated. Assuming that 
permanent and total disability is an impairment of mind or body 
which renders it impossible for the disabled to follow continuously 
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any substantially gainful occupation, and that it is based upon a con¬ 
dition which renders it reasonably certain to continue through out the 
life of the person suffering from it, it is my opinion that Woltman 
was not permanently and totally disabled at the time of my 
examination. 


120 I)r. James A. Gannon, a witness in behalf of the de¬ 
fendant, testified: 

I am a practicing physician. I graduated from Georgetown Uni¬ 
versity in 190G, and have specialized in surgery. From 1014 to 1928 
I was chief surgeon and chief of staff at Gallinger Hospital. Since 
1915 I have been associate attending surgeon at Georgetown Univer¬ 
sity Hospital. From 1922 1 have been associate professor of surgery 
at Georgetown University Hospital. Woltman came to my office 
yesterdav evening about five o'clock for examination. I obtained 
from him the following history: He said that he was 41: single: 
that he had no occupation, but formerly was an automobile mechanic. 
He said his father died of paralysis at GO and his mother had died 
of pneumonia at 72. He has one brother and three sisters living, 
in good health, except that one sister is suffering from the effect of 
a surgical operation. He told me that he had the ordinary diseases 
of childhood: that he had typhoid when he was 14 years of age. At 
the age of 15 he stopped school in the 5th grade, to go to work. 

His appendix was removed in 1913. It was necessary to drain the 

wound in the appendix operation, and this was followed by the 
formation of adhesions. The patient says that even now on lifting 
or walking he sometimes vomits and has pain and sometimes lias 
locked bowels. He entered the Army in May. 1918. as private in the 
infantry. He had an attack of tonsillitis while in camp in this 
country, and later went to France. When lie arrived in France the 
adhesions from his appendix operation caused him trouble and lie 
was removed from combat service. In the fall of 1918 he broke 

his little finger of his right hand while in France. This has fully 

recovered. In February. 1919. he had influenza which he says he 
never recovered from. The influenza was followed bv toxic goiter 
in 1918. and he was discharged from the Armv on that account, 
and he says his discharge papers prove this to be true. One year 
after discharge he, was operated upon for goiter by Dr. Percy, of 
Chicago. He was not improved by the operation. Seven 

121 months later his tonsils were removed. In the spring of 1921 
good doctors told him that he had tuberculosis of the lungs. 

His eyes were weak and were fitted with glasses, and about 
this time doctors also told him. in 1921. that his heart was 
affected. He says he has been unable to work since leav¬ 
ing the service in the Army and that his heart beats fast 
and that he has pains in it on slight exertion. Upon ex¬ 
amination I found: Mr. Woltman is a well developed and fairly 
nourished white man who is 5 feet 8 inches tall and weighs 138 
pounds. His color is good. His tongue is clean. His teeth are in 
fair condition. His tonsils are absent. There is a scar on his neck 
which is inconspicuous but which marks the site of a goiter opera¬ 
tion. His pulse at the beginning of the examination was 140. Taken 
two minutes later it was 90. There was a slight tremor of the 
hands. The heart sounds are normal and the heart is not enlarged. 
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The chest expansion is 4 inches—31 to 35—which s normal. There 
is no abnormal dullness in the chest. There are no rales in the lungs. 
His temperature is 9S.6, which is normal. There is a Scar over 
the location of the appendix, three inches by two inches in diameter. 
This scar is irregular and puckered. The abdomen is flat. ; There is 
no distension of the intestines and no severe tenderness on palpa¬ 
tion. He says his appetite is very poor. He does not feel like eating 
and does not eat much. His principal trouble is weakness^ palpita¬ 
tion of the heart, and pains in the abdomen on exertion. I Conclu¬ 
sions : The diseases from which Mr. Woltman believes he suffers are, 
first, toxic thyroid disease; second, heart disease; third, tuberculosis 
of the lungs; fourth, abdominal adhesions. The symptoms of toxic 
thyroid disease are rapidity of the pulse, tremor of the hands, enor¬ 
mous appetite, progressive loss of weight, an enlargement of the thy¬ 
roid gland, and, sometimes, bulging of the eyeballs. Woltman has a 
rapid pulse and trembling hands. I do not believe theire is suffi- 

122 cient evidence present to justify a conclusion that he; is suffer¬ 
ing from a disease of the thvroid gland. His heart is normal. 

His pulse is irregular, due to psychic influence in neurotic individu¬ 
als. It is my opinion that his heart is not diseased. His chest expan¬ 
sion is normal. His temperature is normal about 5 p. m., though he 
has been active all dav. His weight is normal. Xo dullness or rales in 
his chest. It is my opinion that he is not suffering from pulmonary 
tuberculosis. (Tr. 242.) It is impossible to say whether or not 
adhesions exist. Intermittent overloading of the intestinal tract 
causes pain and swelling and discomfort because of the pull of adhe¬ 
sions, and such attacks may of course occur in his case. At the time 
of the examination there was no objective evidence of intestinal adhe¬ 
sions. I think Woltman is suffering from neurosis, which; is a dis¬ 
turbance of the nervous system without demonstrable organic change 
in the body to justify it. Woltman is not faking. I believe he suf¬ 
fers as he says he does. He should place himself in the hands of 
a neurologist who would give him the best chance of permanent re¬ 
covery. Except for his operative scars, Woltman is in normal con¬ 
dition apart from his condition of neurosis. Neurosis is a condition 
of the nervous system in which the patient actually feels symptoms 
which can not be explained by any examination. They usually fol¬ 
low accidents. I have seen them after street-car, railroad, and auto¬ 
mobile accidents, where litigation is going on or about to go on, 
where the patient in going over and over his troubles again gets 
fixed symptoms which are really symptoms but which may disappear 
after the litigation is over, no matter which way it goes, j I think 
the pending action for insurance benefits has some bearing on this 
neurotic condition. I can not say whether this conditioh is per¬ 
manent, but a great many of these neuroses disappear when the liti¬ 
gation is over. Such recovery is expected regardless of the 

123 wav litigation terminates, whether it is favorable or unfavor- 

%/ i / 

able. I think his condition will probably improve when this 
suit is over. I could not say Woltman is now permanently and 
totally disabled. (Tr. 244.) As to whether or not Woltman has had 
continuously since July, 1919, a condition of body which would pre¬ 
vent him from doing some type of gainful work by reason |of goiter 
or hyperthyroidism, I can imagine occupations that he could carry 
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on. I do not see anything in his condition that would keep him from 
being the proprietor of a cigar store, or to sell pencils, or to do any¬ 
thing of that kind which did not require much work. At the present 
time I believe Woltman could continuouslv follow some kind of a 
substantially gainful occupation (Tr. 245), despite the condition 
of his neck as the result of goiter or hyperthyroidism. I believe 
that plaintiff could follow continuously a substantially gainful occu¬ 
pation so far as his heart condition is concerned, or so far as his 
lung condition is concerned, or so far as any bronchitic condition 
is concerned. (Tr. 245.) I did not find any adhesions in 
the abdomen as the result of an appendicitis operation, 
which would prevent 'Woltman from following some kind 
of a gainful occupation at this time. (The court here stated to the 
iurv that the witness on the stand was selected bv the court in view 

V 

of an agreement of the parties permitting Woltman to be examined 
by a physician selected by the court, but he appears in the progress 
of tlie case as a witness for the defendant, the United States. (Tr. 
246.) 

On cross-examination. Dr. Gannon testified: 


I stated that Woltman's pulse was 140 at one taking and two min¬ 
utes thereafter was 90: that sudden drop indicates nervous irrita¬ 
bility. He was about to be examined. As the examination pro¬ 
ceeded I took it again and found it to be 90. which is ten above what 
it should lie. That is an unusual change and indicates abnormal 
heart action. This is not an organic, but a nervous condition. It 
does not mean that his heart is different from the normal 
124 average heart. Many people do not have such a sudden 
change, but that does not make the heart different. The 
action of the heart is different. How many persons out of one 
hundred would have the same condition would depend upon how 
manv neurotic individuals were in the hundred. Of one hundred 
neurotic patients. 90 D of them would have a corresponding sudden 
change of pulse rate. It is not unusual for neurotic cases. The 
tremor of the hands is not an after effect of the thyroid operation. 
It is one of the symptoms of a toxic thyroid but occurs in other 
conditions. The thyroid operation usually has as a result an absence 
of these symptoms. Tremor of the hands and rapid heart are 
symptoms of toxic goiter and indications for an operation. The 
operation usually clears them up, but sometimes they remain. 
Kapid heart and tremor of the fingers exist now. I found no par¬ 
ticular tenderness of the abdomen. I had Woltman stand, and 
pushed his abdomen about the scar and he did not tell me it hurt 
him or appear to be hurt. In toxic thyroid the heart is rapid. This 
eventually causes a degeneration of the heart muscle and patients 
usually die. The eye symptoms are not invariably present. There 
is no lack of eyesight but the symptoms are a bulging stary-eyed 
people. After an operation the bulging of the eyes should get better 
and the pulse rate go down. An operation does not improve every 
case. I should say *>()'/< of the cases have no good results. It is 
my opinion that Woltman's tremors of the fingers and rapid heart 
are sequelae of the thyroid condition in the sense that they were 
there before and are there now. but it is my opinion that his tremor 
and his heart action to-dav are not due to anv disturbance of the 
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thyroid. Assuming that his heart was affected prior to the opera¬ 
tion by the thyroid condition, I do not think that condition would 
be permanent. Dr. Percy, who performed this operation, is one 
of the greatest surgeons in the country. I am sure he was 
125 right when he said Woltman had a toxic goiter. The other 
symptoms he may have had may have disappeared, except 
the rapid heart. There is one point about goiter disfunction which 
will make us undertsand why I do not believe the thyroid is to blame. 
The thyroid is the oil burner of the body. It has to djo with the 
building up and the breaking down of tissue. It is a! stabilizer. 
When the thyroid secretion is toxic or more than it should be, it is 
as though we had too much oil in the oil burner. It; burns the 
body up. The patient is an enormous eater. He can not get enough 
to eat. but with the eating he is burning it as lie takes it and is losing 
weight all the time. This is not true in Woitman's easel He is in 
fair general condition. I give Woltman great credit for honesty. 
I am sure he feels all these symptoms lie tells us about, but still my 
opinion is that it is not due to goiter. I am sure it is hot a well- 
known fact among medical men that heart disability \ which has 
been coincident prior to an operation so disables the heart that it 
never comes back to normal even if the goiter operation! is success¬ 
ful. I am familiar with X rays. I)rs. Groover, Christie, and Mer¬ 
ritt are the best in the city. Upon an inspection of the .film shown 
me I could not tell whether there is any adhesion or nofy The way 
to determine adhesions is through a flu’roscope. I would hot venture 
an opinion on a picture. With reference to the feathery appear¬ 
ances here and there, not marked in the apices, I do not; notice any 
abnormality, but this scar [indicating) is evidence of some previous 
trouble, possibly tuberculosis. I might sav that nine out of ten of 
us who are 40 years of age have scars in our chests of tuberculosis, 
but that does not mean there is anything active there at tins time. 
It means that there has been a preexisting tuberculosis of active 
character, which is true of most of us. It is difficult tb judge the 
heart from one plate, but I should say that it appears abjout normal 
on the film shown me. It appears slightly to the j right, but 
the heart is movable and you can not tell! definitely. 
12G I had a history of Woltman s activities since War service. 

He said lie was treated in France for adhesions and operated 
on for goiter and tonsils. Assuming that Woltman was jin the hos¬ 
pital in France for different disorders from two to three' weeks and 
on return to the United States was immediately sent to; a hospital 
for two weeks, and then sent to another and discharged on account 
of thyroid disability and later had an operation for thyroid and 
another operation for tonsils, and had influenza before the thyroid 
operation, and had gone back for treatment and observation and re¬ 
peated diagnosis from Government doctors and his own private phy¬ 
sicians. and has been in bed from various disorders month after 
month—I think the neurosis would account for all of jthem. We 
have patients that we hate to have come, because we can not do 
much for them, but they keep coming. I don’t know that I have 
observed a great many men suffering from neurosis growing out of 
conditions like this. Usually neurosis has been in the patient who 
attributes his illness or injury to some responsible organization which 
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might pay money for it later. I would not say neurosis or disease 

of the nervous svstem comes as the after effect of a long illness or 

operative trouble which creates a mental anxiety in the patient. 

Many nervous people suffer with neurotic symptoms and because of 

misunderstanding they are operated on sometimes and the operation 

did them no good because the cause of the operation was not the 

cause of their nervous symptoms. I do not know that all Woltman's 

operations have been necessary. I think Dr. Percy has a very won- 

derful reputation. I have no reason to doubt or to believe that 

Whitman needed the operation. It is a very wise tiling in toxic 

goiter to remove the tonsils because often the tonsils are responsible 

for the toxic goiter. I have no opinion as to the necessity of any 

of Woltman's hospitalizations and have no reason to believe that 

Government doctors would do anything but right. I think 

127 Woltman’s neurosis is as much of a disease as anything else 

as long as it continues, and as disabling as any other disease 

while it exsits, so far as Woltman is concerned. So long as he has 

the same attitude his condition will be permanent. Unless his 

condition is relieved it is likely to last as long as he lives, but I think 

it will likely be relieved by the termination of this lawsuit. He 
• • 

can be relieved bv a good many things—bv having a rich uncle 
die and leave him everything. Anything will relieve him that will 

* v »( l 

jar him out of it. I do not think Woltman is faking, because I 

have seen many cases like his and I think they are all sincere. Wolt- 
* */ 

man savs he suffers. He is very honest, very frank and sincere, 
very open. He did not hide anything from me and I think it is 
all true as far as he sees it. If ’*normal" is like the majority of 
people. 1 think Woltman's lungs are as well off as the majority 
of peoples*, because the majority of people have scars of tubercu¬ 
losis in their lungs. I am not in a position to say whether Wolt¬ 
man suffers from adhesions affecting his diaphragm, but there is 
no symptom that lie told me about or that I discovered that sug¬ 
gested such adhesions. I can not interpret one picture to show 
whether there are adhesions of the diaphragm in both costa phrenic 
sulci. If there. I can not say they are permanent. Assuming that 
Woltman had a pus infection in his appendix and the pus got around 
throughout his intestine, which is very delicate and very easily in- 
jured. and sticks to other coils or the abdominal wall, that is known 
as an adhesion. As time passes. 17 or IS years as in this case, ad¬ 
hesions pull and accommodate themselves to life. I should say 
that adhesions that had existed that long and had not required 
operation probably do not require an operation, because where they 
started like that the adhesion is pulled out so that there is 
plenty of room between the organs. Oftentimes we operate. 
We then expect further adhesions, but not in embarrassing 
places where there would be so much interference. Assuming 
that one suffering with adhesions is in war, carrying 
12S heavy packs, had to be relieved from duty on account of suffer¬ 
ing from adhesions, it is probable that the adhesions are still 
there, but are now stretched and probably do not do any particular 
harm. Adhesions would not affect Woltman in doing any form of 
heavy manual labor if they have accommodated themselves, as they 
probably have; that is, if they were stretched sufficiently to allow’ 
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him to go along. Assuming that Woltman suffered from; adhesions 
while working as an automobile mechanic which made him stop work¬ 
ing after an hour or two. I would still say that he was able to under¬ 
take the same kind of work. He might have the pain t|o-day, but 
might not have it again for two months. I should think it would be 
a very hard thing for a man to work who had actual physical pain 
whenever he worked. If such pain did exist, it would be; disabling. 
I did not say that neurosis generally followed accidents. % said that 
where neurosis occurred, accidents preceded it many times. There 
is usually some after effect to the human system following a serious 
operation or disease. I think Woltman's neurosis will continue unless 
he is jarred out of it. Some day he will meet a big medical man, a 
man in whom he has the greatest faith in the world, or helmay go to 
some healer in whom he has great confidence, and that man will say 
44 You are all right" and he will be all’ right from that day, because 
he needs to be jarred out of his condition. I do not mean a miracle 
worker or superman, but one in whom Woltman believes. Alexander 
Dowie in Chicago might be able to do it. Mary Baker Eddy or other 
great church leaders, or his own church, may help him. J have not 
j^ersonally known, but have heard of such cures. The rapid pulse of 
a toxic goiter is a continuously rapid pulse. Woltman's pulse is rapid 
only when strain is put upon him, like an emotional strain, jand quiets 
down when he gets used to the situation. I do not know what to 
think about neurasthenia, as to whether it is permanent or will pass. 

For Woltman's sake I hope when this trial is over he will be 
129 well. I think the majority of cases get well, but I do not know 
what a particular case will do. I did not know anything about 
how long this case was running. Assuming that the neurotic condi- 
tion was the same ten years ago as it is now. and that this suit was 
not brought until two years ago. I would say that the suit lifts not had 
any causative effect in producing the neurotic condition. His condi¬ 
tion may have been the outgrowth of other things than tile thought 
of suit against the Government. His neurosis is not the result of 
conditions which he has gone through in the last twelve years. Many 
of his symptoms are subjective. I think Woltman was ft neurotic 
individual to start with. I think he got over to France and got to 
work and his neurosis plus his inability, maybe, to stand abdominal 
pain, put him in the hospital. I think one thing led to another. 
Hospitals are nice and they treat vou nicely, and it is nice sometimes 
to be the object of interest by other people, and most of thesp neurotics 
are that way. Hospitals are nice even when an operation is thought 
necessary. These conditions could produce or aggravate a neurotic 
condition. I did not say Woltman could do work impossible to do. 
I think he could do some work. I can think of work he cpuld take, 
with his neurosis affecting him as it is, and be depended upon to carry 
on in that work with continuity. He could be proprietor bf a small 
store; a fisherman; a caddy at a golf club. I think he could do any¬ 
thing constantly and continuously that did not require great mental 1 
decision. In his condition I think Woltman could work if he had to. 
I think if he could not eat unless he worked, he would work. Abso¬ 


lute necessity would drive him to work and that necessity; 
the jar that would make him recover from his condition^ 


might be 
A man 
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with active tuberculosis can work if he has to, or if he has a heart 

lesion, and I think Woltman can work, as I have indicated. I 

do not think Woltman’s mind is so adjusted that he will work, but 

I think he can work. I think he is so nervously disturbed that 

%/ 

130 he will not do the things which he can do. I think his attitude 
is disabling as far as he is concerned. Woltman can do some 

things. He can take tickets at a ball game or something like that. 
There are many things men can do which are not strenuous. I do 
not think Woltman is what I would call permanently and totally dis¬ 
abled. (Tr. 207.) I think he has a good pair of hands, a good pair 
of feet, and good eyesight. Assuming that to he totally disabled a 
man must be unable to follow continuously any substantially gainful 
occupation, I can think of occupations which Woltman could take and 
hold continuously and earn a living from them. He could be a night 
watchman. I think Woltman thinks he can not do it. and he is 
honest about it. 

Whereupon the defendant rested. 

At the close of all the testimony, the defendant renewed its 
motion for a directed verdict on insufficiency of the evidence to prove 
that the plaintiff was permanently and totally disabled on July 19, 
1919. This motion was overruled and exception noted. (Tr. 280.) 

Whereupon, the court, among other things, instructed the jury as 
follows: 

u If you find that there was any type of substantially gainful occu¬ 
pation which he might have followed continuously without injury to 
has health, then your verdict should be for the Government. But it 
was not incumbent upon the plaintiff to follow any line of work 
which was likely to be injurious to his health. And bear that in 
mind in determining his ability to follow a continuous occupation,” 
to which portion of the court's instructions the defendant prayed an 
exception which exception was duly granted. (Tr. 285.) 

All the foregoing proceedings were had and all the exceptions 
hereinabove mentioned were noted before the jury retired to con¬ 
sider of its verdict. 

131 And thereupon the defendant prayed the court, and now 
prays the court, to sign and seal this bill of exceptions, to have 

the same force and effect as if each of the said exceptions were sepa¬ 
rately and severally set forth in a separate bill of exceptions, and the 
same is accordingly done, and the court signs and seals this bill of 
exceptions, to have the force and effect aforesaid now for then, this 
the 2nd dav of October, 1930. 

Jennings Bailey, 

J ustice. 


(Indorsed:) District of Columbia Supreme Court. Xo. 5304. 
United States of America, appellant, vs. Harvey H. Woltman. 
Court of Appeals, District of Columbia. Filed Oct. 0, 1930. Henry 
W. Hodges, clerk. 
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BRIEF OF APPELLEE, HARVEY H. WOLTMAN. 


It is important that the Court examine the Rpcord 
on Appeal to determine whether or not it should dis¬ 
miss this cause. Appellee’s motion to have the cause 
dismissed was duly submitted, and it is believed that 
the case should be dismissed on the authority of: 

Jennings vs. P. B. & W. R. R.—31 D. Cl Ap¬ 
peals, 36 Washington Law Reporter, page 253. 

Talty vs. D. C.—20th Appeals D. C., 30 Wash¬ 
ington Law Reporter, page 774. 

Ludsey vs. Pa. R. R.—26th Appeals D. C. page 
125/ I 

12 I 
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It will be noted that on July 9, 1930, Motion for New 
Trial was overruled and Judgment on Verdict ren¬ 
dered for the plaintiff, and that the Bill of Exceptions 
in this cause teas not filed until October 2, 1930. 

Brief on the Merits. 

Upon the merits of the case and the applicable law, 
we submit the following. 

The Facts. 

We are not going to burden the Court with a restate¬ 
ment of the evidence, and for the purposes of this argu¬ 
ment agree that the Court may take the statement of 
the facts in the Transcript of Record, as prepared by 
counsel for appellant, as true (Record, pages 13 to 80); 
neither do we mean to point out important omissions 
by appellant’s counsel in their brief in their analysis 
of the testimony. The portions quoted in appellant’s 
brief are correctly quoted. The omissions to bring 
forward an analysis of all the testimony are clearly 
evident by comparison of the portions quoted in ap¬ 
pellant’s brief (pages 8 to 32, Appellant’s Brief). Of 
course, this Court will note that there is only brought 
forward in appellant’s brief a few quotations, or sum¬ 
maries, of the testimony from the Transcript of Rec¬ 
ord, these quotations or summaries being presented in 
the most favorable light to appellant’s contention. 

Totally and permanently disabled soldiers, as a class, 
are poor men without means to employ counsel and to 
pay printers to write and print briefs of inordinate 
length and it cannot be done in this case. Total and 
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i 

permanent disability alone implies financial inability of 
a soldier to meet the Government on an equal footing, 
either in the printing of long arguments, or in bringing 
forward, in extenso, all the great volume of testimony 
necessary to establish one of these cases. We must, 
therefore, content ourselves with asking the Court to 
take, not the short summary in appellant’s brief of 
only portions of some of the witnesses’ testimony, but 
to consider all of the testimony in the Transcript of 

i 

Record in reaching a conclusion as to whether or not 
the verdict of the jury, unanimously rendered at the 
end of a bitterly contested trial, should be disturbed. 

i 

Assignments of Error. 

i 

Your Honors will note from the Record (page 10) 
that appellant has stated eighteen points upon which it 
asks a reversal of the trial court. An analysis of these 
points and an examination of appellant’s brief will 
show the Court that notwithstanding this great;num¬ 
ber of Assignments of Error that the only assignment 
really to be seriously considered by this Court is No. 
1, i. e., whether or not there was a substantial amount 
of evidence for consideration by the jury showing that 
the plaintiff was totally and permanently disabled at 
the time claimed in his petition, that is, on or before 
the date of his discharge from the militarv service. 
The Court held there was and we think it is fair to 
say that the appellant in its brief does not seriously 
contend that any substantial error was committed by 
the Court in the matters referred to in any of the 
other Assignments of Error. 
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However, we desire to briefly refer to the other As- 
signments of Error. 

Assignment of Error Nos. 2, 3, 4, 5, 6 and 7.—Appel¬ 
lant makes no argument as to these exceptions, all of 
which relate to receipt in evidence of various letters. 
These letters were properly received, and received in 
strict accordance with the Acts of Congress and the 
rule of evidence. 

Assignment of Error No. 8.—This Assignment re¬ 
lates solely to the action of the trial court in allowing 
Dr. Michael Edward Gardner (Record page 31) to 
answer a hypothetical question (Record pages 10 and 
11). The witness was properly allowed to answer this 
question. See concluding paragraph hereof and case 
there cited: Gunning v. Cooley, 58 Apps. D. C. p. 306. 

Assignments of Error Nos. 9, 10, 11 and 12.—These 
Assignments relate to objection by the appellant to 
opinion evidence given by the witnesses Ann E. J. 
Wood and Frances E. Plowman (Record pages 48, 49 
and 52). 

The record clearly discloses that these witnesses 
were in a peculiar position of knowledge as to the ap¬ 
pellee's capacity to work, and testified because of their 
special knowledge and information. 

Xo authority was cited by appellant to show that 
the ruling of the Court below was erroneous (Appel¬ 
lant's Brief, pages 45 and 46). It was correct. 

Assignment of Error No. 15.—Xo authority is cited in 
support of this Assignment of Error, which relates to 
the plaintiff’s right not to work, if ivork seriously in¬ 
jured his health, and we only cite a leading case in 
support of the ruling of the Court, United States v. 


Sligh, 31 Fed. (2d) p. 735. Many others could he 
cited, because the Circuit Courts of Appeals and the 
United States District Courts have passed upon this 
same proposition repeatedly. 

Assignments of Error Nos. 16, 17 and 18.4-These 
Assignments relate solelv to the alleged error of 
the Court in not granting a new trial or setting aside 
the verdict of the jury and entering judgment |for the 
appellant. Discussion of these assignments is covered 
by our discussion of assignment No. 1. 

In all frankness, we want to say to this Court at 
this point that we think this appeal should never 
have been prosecuted; that it is a vexations, expensive 
and burdensome prolongation of a controversy fairly 
settled by a jury, under the strictest supervision of the 
trial court, with the strictest adherence to the prevail¬ 
ing rules of practice and evidence, and that it:s being 
brought to this court is without reasonable or sound ex¬ 
cuse in fact or in law. 


Argument on Assignment of Error No. 1. 

i 

Assignment of Error No. 1. 

i 

The court erred in denying defendant's! motion 
for directed verdict because of the insufficiency 
of the evidence to establish a prima facie, case.” 

i 

As above stated, counsel for appellee consider the 
above Assignment of Error the only one being seri¬ 
ously pressed by appellant. We are, therefore; put to 
the duty of satisfying this Court that in the record of 
the evidence taken in the case, including that! of the 
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appellee, there was evidence of such substantial weight 
as to give the jury the right to weigh and consider it, 
and that the trial judge was right in refusing to direct 
a verdict for the defendant upon the evidence. 

It should be borne in mind that the trial justice re¬ 
fused to direct a verdict at the end of the appellee's 
case, likewise refused to direct a verdict when all the 
evidence was in, and finally refused to set aside the 
verdict obtained by the appellee, after the most pains¬ 
taking consideration of each motion, and after the 
most zealous and vigorous effort had been made by 
appellant to secure favorable consideration in each in¬ 
stance. In fact, the weight of evidence was argued by 
counsel on four (4) different occasions, to wit: (a) 
upon the appellant's motion to direct a verdict at the 
end of appellee’s case; (b) at the end of the whole 
case; (c) before the jury; and {d) before the Court on 
a Motion to set aside the verdict rendered. Xo case 
can be conceived of where a greater effort was or could 
be made by appellant to secure a reversal of the action 
of the jury than in this case. In fact, the effort was so 
persistent, and there was so little sound excuse behind 
it, that it smacked of being vexatious. 

However, this cause having been appealed by an 
agency of the United States Government, it comes here 
for serious consideration and we desire to present our 
argument seriously, although we earnestly believe that 
the appeal is improvident and without sound excuse in 
law or in fact. 
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Principles Involved in Appellant’s Assignment of 

Error No. 1. 

j 

"When appellant challenged the weight of the evi¬ 
dence in this case, and declared the same insufficient to 
sustain the verdict, its action was tantamount to a 
statement to this court that there is not sufficient evi¬ 
dence of a substantial character in the record, upon 
which the jury could reasonably determine that, ac¬ 
cording to such testimonv, most favorablv considered 
from the appellee’s standpoint, appellant was; totally 
and permanently disabled as found by the jury herein. 


Pertinent Statutes and Regulations. 

I 

By Section 400 of the Act of Congress of October 6, 
1917 (40 Stat. 409), it is provided that, in order to 
secure protection from war dangers, any soldier of 
the World War shall be granted War Risk Insurance 
against his “death or total permanent disability.” 

The Director of the Veterans’ Bureau has promul¬ 
gated a definition of permanent and total disability 
which has been accepted by governmental agencies and 

i 

approved by many courts. Therefore, assuming such 
definition to be accurate, we will undertake to measure 
this case by it. This interpretation, T. D. No. 20, is 
found on Page No. 6 of Appellant’s Brief, and reads 
as follows: 

“Any impairment of mind or body; which 
renders it impossible for the disabled person 
to follow continuously any substantially gainful 


i 

i 

i 
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occupation shall be deemed, in Articles III and 
IV, to be total disability. 

44 ‘Total disability’ shall be deemed to be 
‘permanent’ whenever it is founded upon con¬ 
ditions which render it reasonably certain that 
it will continue throughout the life of the per¬ 
son suffering from it. Whenever it shall be 
established that any person to whom any in¬ 
stallment of insurance has been paid as pro¬ 
vided in Article IV on the ground that the in¬ 
sured has become totally and permanently dis¬ 
abled has recovered the ability to continuously 

« % 

follow any substantially gainful occupation the 
payment of installments of insurance shall be 
discontinued forthwith and no further install¬ 
ments thereof shall be paid so long as such 
recovered ability shall continue/’ 

Now, having presented the appropriate statute and 
the definition promulgated thereunder governing the 
contract sued on by appellee, it is pertinent to ascer¬ 
tain the controlling views of this Court as to the 
nature, extent and weight of the evidence required to 
justify a favorable finding by a jury upon controverted 
facts. 

This Court has passed upon the question often. 

In Baltimore & P. R. Co. v. Carrington, 3 App. D. 
C. 101, 108, the Court of Appeals said: 

“Where there is testimony of a substantial 
character to go to the jury, it is always for the 
jury to determine the question of the prepon¬ 
derance of evidence, subject to the revisory 
power of the court to order a retrial.” 


! 

! 


In the case of Warthen v. Hammond, 5 App.|D. C. 
157, 173, the Court of Appeals said: 

i 

“The Court is never justified in directing a 
verdict except in cases, where, conceding the 
credibility of the witnesses and giving full ef¬ 
fect to every legitimate inference that may be 
deduced from their testimony, it is nevertheless 
plain that the party has not made out a case 
sufficient in law to entitle him to a verdibt and 
judgment thereon.” i 

i 

In the case of Adams v, Washington & G. R. Co., 9 
App. D. C. 26, 30, the Court of Appeals said: 

I 

“A motion to direct a verdict is an admission 
of every fact in evidence, and of every!infer¬ 
ence reasonably deducible therefrom. And the 
motion can be granted onlv when but onie rea- 
sonable view can be taken of the evidence and 

j 

the conclusions therefrom, and that view is 
utterly opposed to the plaintiff’s right to re¬ 
cover in the case.” 

In the case of* Gloria v. Washington Southern R. 
Co., 30 App. D. C. 559, 563, the Court of Appeals said: 

i 

“In other words it is only where all reason - 
able men can draw but one inference from the 
facts that the question is one of law for the 
Court.” I 

In the case of Chesapeake B. R. Co. v. Brpz, 39 
App. D. C. 58, 69, the Court of Appeals said: 

“The Courts of review in this country are 
applying with increasing strictness the! rules 

-4 i 
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limiting the right of the trial judge to invade 
the province of the jury. * * * The ru ] e 

more generally followed is that ‘it is only where 
all reasonable men can draw but one inference 
from the undisputed facts that the question to 
be determined is one of law for the Court.’ ” 

These decisions were all confirmed, upon a full re¬ 
view, by a decision of this Court in the case of Gun¬ 
ning vs. Cooley, 58 App. D. C. 304, and, upon a full 
consideration of these cases, the trial court refused 
appellant’s motion for a new trial. 

Argument on Merits. 

Having presented the legal situation as to why the 
verdict should be sustained and in view of the fact that 
the question involved here is whether or not the ap¬ 
pellee at the time of filing his petition was totally and 
permanently disabled as contemplated under the laws 
whereby he was granted his insurance contract , and 
has so continued, it is important that we present to 
the Court a discussion as to what constitutes total 
and permanent disability within the purview of the 
law as interpreted by the Courts. In doing so, we 
make this general observation that the Courts, as 
intended bv Congress, have declared that the law au- 
thorizing these insurance contracts should be liberally 
construed. (U. S. vs. Law, 299 Fed. 401, White vs. 
United States, 270 U. S. 175, 180.) So in many other 
recent cases. U. S. v. Sligh, 3 Fed. (2d) 735; U. S. v. 
Godfrey, 47 Fed. (2d) 126. 

Giving the law and the regulations thereunder a 
liberal construction, the various District and Circuit 
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Courts of Appeals of the United States, whicll have 
considered similar cases, have uniformly held that the 
plaintiffs were entitled to have the proof offered by 
them weighed and considered with a view to the: bene¬ 
ficial character of the legislation involved. ! The 
Courts have uniformly refused to give the law or the 
regulations a technical or narrow construction ini order 
to deprive the various litigants who have sued lunder 
it of their right to recover. The Courts have held, in 
effect, that the question of whether or not the plain¬ 
tiff, in a given case, was totally and permanently dis¬ 
abled, as contemplated by law, while his certificate of 
insurance was in full force and effect, was and is a 
question for the jury. 

Hayden v. United States, 41 Fed. (2d) 614. 

Malavski v. United States, 43 Fed. (2d) 974. 

U. S. v. Minnie D. Meserve, 44 Fed. (2d) 549. 

Phillips v. United States, 44 Fed. (2d) 642. 

Carter v. United States, 49 Fed. (2d) 221.' 

United States v. Wescoat, 49 Fed. (2d) 193. 

U. S. v. Searls et al., 49 Fed. (2d) 224. 

United States v. Rhodes, 49 Fed. (2d) 229. 

(In this case the findings of the District Judge, 
who tried the case without a jury, were af¬ 
firmed.) 

7 i 
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In the Hayden case the records show that the plain¬ 
tiff took vocational training in electricity and ini wire¬ 
less telegraphy, went to a business college, and in 
1921 was appointed a postal clerk, and thereafter 
worked for much of his time for the next few years 







in clerical positions. In this case Motion was made 
by the government to nonsuit the plaintiff upon all 
the evidence, which Motion was granted, and an ap¬ 
peal taken, and the action of the trial court reversed, 
the Circuit Court of Appeals holding that the ques¬ 
tion of plaintiff’s disability from the evidence was a 
question for the jury. 

In the case of United States v. Meserve above, the 
record shows that on discharge from the army plain¬ 
tiff secured his pre-war position, which he held, with 
reasonable regularitv, and in fact almost continu- 
ouslv, for twenty-six months up until 1922; that he 
earned in such employment $5,275.06; that from 1922 
to 1923 he worked as a taxi driver. During the first 
twenty-six months of employment he worked approxi¬ 
mate! v 104 da vs overtime. In this case the Court sub- 
• • 

mitted the issue of permanent and total disability to 
the jury, and the government appealed, and the ac¬ 
tion of the Court in so submitting the case to the jury 
was affirmed. 

In the Carter case, cited above, the record shows 
that the plaintiff was a manual laborer, and after his 
discharge worked in a knitting mill in 1919, in a 
hosierv mill in 1920, and intermittentlv at other ac- 
tivities as late as the year 1927. At the conclusion 
of the testimony a verdict was directed for the de¬ 
fendant, the trial court holding that the evidence did 
not show permanent and total disability. In review¬ 
ing the record of the lower court, the Circuit Court 
of Appeals, by Chief Judge Parker, rendered an unani¬ 
mous opinion reversing the lower court, and, among 
other things, said: 
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“The mere fact that a claimant mhy have 
worked for substantial periods during the time 
when he claims to have been permanently and 
totally disabled is not conclusive against him. 
The question is not whether he worked, but 
whether he was able to work, i. e., whether he 
was able to follow continuously some substan¬ 
tially gainful occupation without material in¬ 
jury to his health. Of course, the fact that a 
man does work is evidence to be considered by 
the jury as tending to negative the claim of 
disability; but the fact that he workjs when 
physically unable to do so ought not defeat his 
right to recover if the jury finds that such dis¬ 
ability in fact existed. In the case of tubercu¬ 
losis the patient is notoriously able to carry 
on for a while and do a substantial amount of 
work, but in most cases the attempt to carry 
on results in an aggravation of the disease fre¬ 
quently ending in the death of the patient. ‘To 
say that the man who works, and dies, jis as a 
matter of law precluded from recovery under 
the policy, but that one who following the ad¬ 
vice of his physician refrains from such work, 
and lives, is entitled to recovery, presents an 
untenable theory of law and fact, and empha¬ 
sizes the necessity for a determination upon 
the facts in each case whether the man * * 
was able to continuously pursue a substantially 
gainful occupation’.” 

“The rule applicable in such cases was well 
stated by Judge Kenyon, speaking for the Cir¬ 
cuit Court of Appeals of the Eighth Circuit in 
IT. S. v. Phillips (C. C. A. 8th) 44 F. (2d) 689, 
691, as follows: ‘The government contends that 
the evidence of his working is so overwhelm- 


i 
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ing that the court should have given a peremp¬ 
tory instruction to the jury. If the mere fact 
that the insured did work is conclusive evi¬ 
dence that he was not permanently and con¬ 
tinuously disabled, then there should have been 
no recovery on this policy. 

“The term ‘total and permanent disability’ 
does not mean that the party must be unable 
to do anything whatever; must either lie abed 
or sit in a chair and be cared for by others. 

“The test laid down in the case is well stated 
in United States v. Sligh (C. C. A.), 31 F. {'2d) 
735, 736, as follows: 

“ ‘The term “total and permanent disabil¬ 
ity”’ obviouslv does not mean that there must 
be proof of absolute incapacity to do any work 
at all. It is enough if there is such impair¬ 
ment of capacity as to render it impossible for 
the disabled person to follow continuously any 
substantially gainful occupation.’ Some per¬ 
sons, who are totally incapacitated for work, by 
virtue of strong will power may continue to 
work until they drop dead from exhaustion, 
while others with lesser will power will sit still 
and do nothing. Some who have placed upon 
them the burdens of caring for aged parents 
or indigent relatives, feeling deeply their re¬ 
sponsibility and actuated by affection for those 
whom they desire to assist, will keep on work¬ 
ing when thev are totallv unfit to do so. The 
mere fact that insured did work for Smith- 
McCord-Townsend Dry Goods Company and 
also for Montgomerv Ward & Co. does not 
necessarily prove that he could follow con¬ 
tinuously a gainful occupation.” 

In the Phillips case, cited above, the record shows 
that the plaintiff worked in a dry goods store from 
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May to August, 1919, and then in his father’s saw mill 
until October, 1921, and from October, 1921, to May, 
1922, worked for Montgomery Ward & Company, part 
of which time his work was continuous, with evidences, 

i 

however, of poor health. After considering the facts 
in this case, Judge Kenyon rendered the unahimous 
opinion of the Court affirming the finding of permanent 
and total disability, part of his opinion being iquoted 
with approval in the Carter case just quoted from 
above, which quotation has been cited by mafiv Dis¬ 
trict and Circuit Courts, and constitutes one j of the 
most important developments of the War Risk; Insur¬ 
ance Law in the Courts of our country. This case is 
particularly applicable here, and we urge its thorough 
consideration. Attention is particularly invited to the 
mass of evidence in this case showing that appellee 
worked scarcelv any, and that in the little he I did he 
was aided by others. 

Your Honors will note that we have not elaborated 
the facts in all of the recent cases decided by District 
and Circuit Courts. But we have discussed the most 
recent and fully considered cases, which Your Honors 
will agree are applicable, and the facts in which are 
not as strong as the facts in this case and which, in 
probative effect, are less weighty, from the- view¬ 
point of the Plaintiff. And yet the verdicts have been 
sustained in all of them. 

i 

To like effect, in their conclusions in favor of the 
respective Plaintiffs, were the decisions of the Circuit 
Courts in the following cases, to wit: 

Brandaw v. TJ. S., 35 Fed. Rep. (2d) p. 181. 

LeMarche v. U. S., 28 Fed. Rep. (2d) p. 828. 


j 

| 

| 
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IT. S. v. Sligh, C. C. A. 9th Circuit, 31 Fed. (2d) 
735. 

U. S. Cox, 24 Fed. (2d) 944. 

Jagodnigg v. IT. S., 295 Fed. —. 


The work records of these plaintiffs were decidedly 
longer and more continuous than that of appellee 
herein. 


To like effect, also, are various well-considered 
cases in the State courts, construing policies involving 
the question of “total and permanent disability" under 
State compensation laws or commercial insurance 
policies, to wit: 

Eq. Life A. Society v. Silio, 124 So. Hep. 485. 

Penn. M. Ins. Co. r. Milton, 160 Ga. 158. 

Eastep v. X. IV. X. Ins. Co., 114 Xeb. 505. 

Libertv v. Jones, 142 Miss. 743. 

•> 7 


In the Federal Reporter, issued as of April 20, 1931, 
are found still other decisions to like effect as those 
above, as follows: 

Evidence, although showing plaintiff worked 
much of his time for 8 years, held to warrant 
jury’s finding that plaintiff was permanently 
and totally disabled before war risk policy sued 
on lapsed (War Risk Insurance Act, as amended). 
The Court found the Plaintiff worked when he 
was really unable to do so, and held that a war 
victim is entitled to most favorable view of evi¬ 
dence in determining whether he was totally 
and permanently disabled before war risk policy 
lapsed (War Risk Insurance Act, as amended). 

U. S. v . Godfrey, 47 Fed. (2d) 126. 
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Having presented the law, regulations and inter¬ 
pretations thereof by the Courts, it now remains solely 
to apply the same to the testimony in this ease (Rec¬ 
ord, pages 14 to 80). 

The Court will appreciate the fact, from the deci¬ 
sions quoted and the principles established by these de¬ 
cisions, that it is the province of the jury to select 
from any group of witnesses one or more of the wit¬ 
nesses whose testimony the jury will credit or believe. 
Juries are not required to govern their verdicts; by the 
number of witnesses on one side or the other, or 
whether they belong to any class or profession. It is 
their province to weigh all the evidence. The jury is 
the scales in trial courts. So in this case, while we in¬ 
sist that the verdict of the jury is consistent not only 
icith the lay testimony f hut the medical or professional 
testimony, yet it is not within the province of the ap¬ 
pellate court—as it seems to be argued in the Brief 
of Appellant—to say that the jury should have dis¬ 
regarded the voluminous, solid, reasonable and logi¬ 
cal evidence of the appellee and his lay and medical 
supporting witnesses and have been compelled to ren¬ 
der a verdict after consideration only of the ipedical 
or professional testimony offered by the Appellant. 

Your Honors will note from an examination; of the 
Brief of Appellant that it discusses, from pages 15 to 
32, the testimony of about twentv doctors wlio saw 
the appellee at intervals—some of whom thought he 
was permanently and totally disabled all the time, 
some of whom merely examined him for special con¬ 
ditions and on account of trouble with special organs 
or symptoms, and others who merely saw him once or 
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twice for special reasons. An effort to have the jury 
disregard all other testimony than this is not in ac¬ 
cordance with the rules of evidence covering considera¬ 
tion of cases by juries and would in fact take from 
the jury the fundamental right always reserved to it 
of considering all the testimony and weighing it ac¬ 
cording to their own experience and judgment. 

We respectfully submit that the testimony of all the 

physicians, under the circumstances of this case, might 

have been considered carefully by the jury and their 

verdict then based upon the weight they thought the 

lay testimony was entitled to and still the verdict 

would have been without criticism and bevond the 

* 

right of the trial court or this Court to disturb it. 
We make this statement because the lag testimony 
was of such logical and overwhelming character as to 
convince any person of ordinary experience and knowl¬ 
edge that the plaintiff, from the time of his discharge 
from the Armv to the time of trial was totallv disabled 

mt i 

and suffering such fixed symptoms as to cause him to 
remain so totallv disabled during his natural life. 

The record of the lav and medical testimonv of the 
plaintiff found in the transcript of record is neither 
long nor difficult of comprehension or understanding. 
We mention brieflv the names of the witnesses and 
very briefly summarize their testimony. 

The Plaintiff: The plaintiff testified emphatically, 
intelligently and connectedly that he was suffering pain 
in his side and in his chest, with coughing spells and a 
temperature, and was generally weak all over, and 
couldn’t do anything when he returned home from the 
World War; that he made effort after effort to im- 
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prove his health, and tried to work and suffered se¬ 
verely, and went from hospital to hospital, in the 
meanwhile earning practically nothing; consulted doc¬ 
tor after doctor, submitted to operations and treat¬ 
ment, had great difficulty in swallowing on account of 
his throat and neck, was suffering with malignant 
goiter on his neck, was operated on for his throat, the 

i 

operation requiring 22 stiches, and the goiter being a 
toxic or exophthalmic goiter (Record, page 15) and 
that during this period of time, and subsequently he 
tried to work at different tasks and succeeded at;none, 
but suffered severely when undertaking any and went 
from hospital to hospital (Record, pages 16, 17, and 
18). On cross-examination the plaintiff’s testimony 
was strengthened rather than weakened (Record, pages 
19, 20, 21, 22 and 23), and we earnestly state to the 
Court that no person can read this testimony and be¬ 
lieve it and conclude that the plaintiff w’as not totally 
and permanently disabled. And the jury, we are sure, 
believed the plaintiff. We urge that this summary in 
the Record, prepared by Government counsel, be| read 
by each member of this Court. 

Dr. Michael Edward Gardner: This physician was 
trained in the practice of medicine in Maryland and 
West Virginia before going to the World War, and has 
practiced in Washington since, specializing in path¬ 
ology. During the World War he treated numerous 
persons for all manner of war injuries. He made a 
thorough physical examination of the plaintiff, taking 
a history of his exophthalmic goiter operation, his 

i 

abdominal operation, his chest and his general physical 


i 

i 
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and nervous system, and upon the history and his own 
examination, and based upon the experience outlined, 
found that the plaintiff had been totally and perma¬ 
nently disabled on account of liis heart , lungs and 
the after-effects of his war injury and hospital treat¬ 
ment and operations (Record, pages 31, 32, 33, 34, 35, 
36, 37, 38 and 39). 

Dr. William S. Knapheide: This witness testified 
that he had been a practicing physician for 36 years, 
during which time for 10 years he knew plaintiff; that 
the plaintiff had been indisposed, and, in the opinion of 
this wise and experienced physician, had been totally 
and permanently disabled since he returned from the 
War. This witness operated on the plaintiff’s eye, 
also examined the scar from his exophthalmic goiter 
and from his appendectomy, and also diagnosed the 
plaintiff as suffering from pulmonary tuberculosis and 
internal adhesions. (Record, pages 40 and 41). 

Dr. Ernest Zimmerman: (Record, pages 41 and 42). 
In the fall of 1919 this witness saw Woltman, the plain¬ 
tiff, who was sent to him by the American Red Cross; 
made a complete physical examination and found him 
unable to engage in a regular occupation; knew very 
little about him after that, but expected him to recover; 
but knew nothing about the development of his in¬ 
firmities or disabilities after 1919. 

Rudy G. Sathoff: This witness was in Blessing Hos¬ 
pital with plaintiff for three or more months and knew 
of his having been in hospitals in Maywood and 
Dwight, Illinois. 

Ann E. J. Wood: This witness was the executive sec¬ 
retary of the Red Cross in Mr. Woltman’s county and 
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was familiar with his 'physical handicaps, and, based on 
her experience, believed when she saw Woltman ftom 
1919 to 1925 that he was physically incapacitated and 
was unable physically to come to her office so she went 
to him and was instrumental in sending him for an 
operation and hospital treatment. In the opinion of 
this witness the plaintiff was totally and permanently 
disabled (Record, pages 43 and 44). 

Mrs . Frances E. Plowman: This witness has known 
plaintiff all his life and testified as to much knowledge 
of his life at his home and in the neighborhood after 
his return from the IVar and believed him to be totally 
and permanently disabled. This witness saw the plain¬ 
tiff in bed many times and visited him in Blessing Hos - 

i 

pital, and knew that he attempted to work and had to 
stop (Record, pages 45 and 46). 

Josephine R. Miller: This witness knew the plain¬ 
tiff all his life, and when he came home from the Army 
thought him an absolute wreck. He tried to work and 
couldn’t. He would suffer intensely and moan and call 

i 

for help, and would have committed suicide several 

i 

times if he could and was prevented by the nurse; who 
advised other attendants. (This witness a sister.) 

Essie Wiedemann: (Record, pages 48 and 49). This 
witness was also a sister of the plaintiff and testified 
to his mail}' efforts to work, his hospital treatment, 
his suffering and general complaints and symptoms. 

Both sisters sav their brother could not work and 
was totally disabled. 

s 

Jeanette Agnes Smith: This witness, a neighbor of 
the plaintiff, testified about visits back and forth and 


i 
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observation as to the weak condition of Woltman and 
his inability to work (Record, pages 50 and 51). 

Irene Fee: Knew of operation by Dr. Knaplieide. 

Mrs. Julian P. Miller: Lived within 75 feet of the 
plaintiff's house; saw him trying to zvork in his yard 
and on his car. Never saw him work over an hour; 
knew of his hospital and medical treatment; knew 
him to be a sick man. 

Your Honors will note by careful reading of the 
Brief of the government that all of the testimony above 
analysed was essentially ignored by counsel for the 
government in the preparation of their brief. In fact, 
we believe it to have been absolutely ignored, in so far 
as our examination of the record goes, except as to the 
testimony of the plaintiff, and his testimony in chief 
was analysed to the extent of about one page, although 
in the record his testimony in chief began on page 14, 
took half of that page, all of pages 15, 16, 17 and 18 
and part of page 19. In the original record, plaintiff’s 
testimony in chief took all of the stenographic record 
from page 17 to page 64 inclusive. Of course, the 
plaintiff’s testimony was the chief basis of his case, 
and since the government could not argue thru it, over 
it, or around it, it was found much easier to ignore it; 
however even based upon the small bit of testimony of 
the plaintiff cited in the brief of the appellant, the 
jury’s verdict was and is amply justified. 

After passing over so lightly the testimony of the 
plaintiff and all of his lay witnesses, counsel for the 
government proceed from pages 16 to 35 inclusive to 
analyze the conflicting testimony of various medical 
experts, some of whom found the plaintiff to have been 
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totally and permanently disabled as alleged in | his 
petition; some of whom thought he might be so, and 
some of whom doubted that he was so permanently 
and totally disabled, and, based upon this analysis, 
counsel for the government apparently would havelthis 
Court assume that because of these contradictions that 

i 

the verdict in favor of the plaintiff should be declared 
a nullity and set aside, and the testimony of the plain¬ 
tiff and that of his supporting witnesses ignored, and 
the results of the trial abrogated. Such action would 
be directly violative of every established rule of law 
and evidence and would set a precedent dangerous in 
the extreme. It would be directly contrary to numerous 
decisions of this Court, heretofore cited with approval 
by this Court in the recent case of Gunning v. Cooley, 
58 Apps. D. C. 304. 

In the case of Carter v. United States, very recently 
decided by the Circuit Court of Appeals of the Fourth 
Circuit, 49 Fed. 2d. 221, the controlling principles gov¬ 
erning the weight to be given medical and lay testi¬ 
mony by juries were stated in one of the strongest 
opinions ever rendered in that or any other Circuit 
Court, Chief Judge Parker handing down the opinion 
of a unanimous Court in the following language: 

In view of the arguments made before us in 
this and other cases as to the weight to be given 
to the testimony of physicians, we think it >vell 
to observe that whether a disability caused by 
disease of a permanent character or not is to be 
determined, not exclusively from the diagnosis 
made or the opinions given by physicians ali the 
time of the onset of the disease, but by the his- 
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torv of the disease and all the other evidence in 

•> 

the case. A disease causing total disability 
may be thought at first to be temporary in char¬ 
acter; but, if its subsequent history shows that 
it is reasonably certain to continue throughout 
the life of the insured, it is to be deemed per¬ 
manent within the meaning of the policy. And 
while the testimony of physicians is entitled to 
great weight in determining* the nature and 
probable duration of disease, it is not neces¬ 
sarily conclusive upon the issue as to whether 
the disability of an insured be total and perma¬ 
nent within the rule as stated. If the evidence 
taken as a whole is of such character, when 
viewed in the light most favorable to the plain¬ 
tiff, as reasonably to lead to the conclusion that 
he was totally and permanently disabled, the is¬ 
sue is for the jury, to be decided by them in the 
light of all of the evidence, including the testi- 
mony of the physicians.’’ 


The testimony of the physicians in the instant case 
would not have been conclusive against the plaintiff 
had their opinions all been in agreement, but since 
they are sharply contradictory, and since the greater 
weight of such opinions is favorable to the plaintiff, 
and since those physicians favorable to the plaintiff 
are so powerfully supported by the plaintiff’s testi¬ 
mony and that of his supporting witnesses who had, in 
many cases, over a long period of years, repeated op¬ 
portunities to observe his efforts to work, his break¬ 
downs and repeated failures, and to judge thereby as 
to his condition from actual observations, surelv this 
Court will not consider verv seriously the contention 
of government counsel that this verdict should be dis- 
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turbed because of any lack of weight in the testimony 
in favor of the plaintiff. 

Another argument advanced by appellant is that, 
while the plaintiff has probably been totally disabled 
since discharge, on account of varying and different 
conditions and infirmities that neither of these in¬ 
firmities has existed, in a totally disabling degree and 
continuously, since plaintiff’s discharge from the 
army. (Appellant’s brief, pp. 32 and 33.) 

There is no legal foundation for this argument. It 
is not supported by Treasury Decision No. 20, nor by 
any court decision. Appellant cites no supporting 
authority because there is none. 

The point is also urged that the disabilities existent 
when plaintiff was discharged were not permanently 
disabling. 

Upon these questions the Court’s charge was full 
and clear; no exception was taken to it, and upon it 
and all the evidence the jury found that the plain¬ 
tiff was totally and permanently disabled, as required 
by the definition given in Treasury Decision Nb. 20. 

i 

Surely a verdict so based may not now be impeached 
upon grounds unsupported by an exception to the 
Court’s charge and with no basis in the Transcript 
of Record. 

i 

Appellant makes this remarkable statement in its 
brief on page 34: 

“The insured does not claim to have been 
continuously disabled since discharge from 
military service” * * * 
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Just the contrary is true. The insured so contends 
and such contention is the basis for this brief. Other¬ 
wise plaintiff could not recover. But he further con¬ 
tends that a few hours or days of painful effort to 
work on automobiles, or patchwork carpentering or 
painting, only emphasises such total and permanent 

disability. 

%> 

The whole burden of the argument of the govern¬ 
ment to the jury in this case, and in their brief in this 
Court is founded upon a false theory, that a World 
War veteran, in order to be adjudged totally and 
permanently disabled, must be either, as one govern¬ 
ment attorney once argued, “dead or as good as 
dead”, or, must be bedridden or helpless, or so des¬ 
perately sick over a period of years as to be unable 
to do any substantial amount of work, whether such 
work proved injurious to his health, seriously en¬ 
dangered his life, or otherwise aggravated his physical 
infirmities. Such theories have been exploded by 
every well considered case from the United States 
District Courts to the Supreme Court of the United 
States, and still counsel for the government, in this 
case, proceed upon the same false theory. In order 
to maintain this theory, they refer to cases in their 
brief, which by no means support the theory, but, 
generally speaking, cases which reflect more against 
the theory than for it. It will be noted, however, that 
none of the cases cited are recent decisions bv any 
Circuit Court of Appeals of the United States, or of 
this Court, and that generally speaking the authorities 
cited relate themselves to the nondescript collateral 
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questions raised in the record, rather than the ques¬ 
tion of whether or not the plaintiff, as claimed in his 

i 

petition, became and continued to be totally and per- 
manently disabled until his case was tried before a 
jury. Really, the brief of the government is a remark¬ 
able document when Your Honors consider the fact 
that not one of the leading and controlling cases on 
the real proposition between the plaintiff and the de¬ 
fendant, cited in this brief, is cited or referred to in 
the government’s brief. In view of this, it must be 
assumed that there could be found no contrary deci¬ 
sions stating contrary views, and that the decisions 
we have quoted from and referred to are the settled 
view of the Courts and should be followed in this case 
and all similar cases. 

It is not necessary that the plaintiff, in order!to re¬ 
cover on his war-risk insurance contract, be a helpless 
invalid or bedridden. The Courts are too humane for 
such inhumane doctrines to control them. Knowing 
the liberal views of the Congress in passing the: legis¬ 
lation and having declared that it should be beneficially 
construed, there has been a remarkable unanimity of 
judicial decisions that any person suing on his war risk 
insurance contract is entitled to recover either (a) if he 
is unable to work at any substantially gainful occupa¬ 
tion, with reasonable regularity, in a continuous Isense, 
or (h) if, although he works for a substantial length 
of time at some substantially gainful occupation, yet 
t lie work does him serious physical hurt and aggravates 
his physical, nervous or metal infirmities. 

In other words, as was said by Judge Kenyon in 
the Phillips case, and cited, with approval, by Judge 
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Parker in the Carter case: “The term ‘total and per¬ 
manent disability’ does not mean that the party ynust 
be unable to do anything whatever; must either lie 
abed or sit in a chair and be cared for by others 
it is hoped that the decision in this case will so empha¬ 
size the principles already decided by the high courts 
of the United States, as quoted above, that in the 
future no appeals so flimsily based as this will be 
brought to this Court, unduly clogging its machinery, 
encumbering its dockets, hindering and delaying the 
relief to which plaintiffs are entitled, and without sup¬ 
porting authority from any of the decisive cases passed 
on by the Federal courts since the enactment of the 
World War Veterans' Act. 

It remains for me to discuss briefly the remaining 
proposition that is relied on by appellant’s counsel 
relative to the proper use of the hypothetical question. 

Hypothetical Questions 

On pages 40 to 45 of Appellant’s Brief the argument 
is attempted that the verdict in this case should be set 
aside because a certain hypothetical question sub¬ 
mitted to Dr. Gardner omitted material facts in evi¬ 
dence, and did not state sufficient facts to warrant an 
intelligent expert opinion. We think the statement 
of the proposition in appellant’s own brief is sufficient 
answer here. If the Court doubts the correctness of 
this conclusion, then we merely ask that it read Doctor 
Gardner’s testimony in full, and it will at once observe 
that there was full basis for his conclusions and expres¬ 
sions of opinion in the evidence. 
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The question propounded to Dr. Gardner is found 
on page 32 of the Record. It is supported by the Tacts 
in evidence and by Dr. Gardner’s own examination of 
the plaintiff. It is ruled directly by the opinion of this 
Court in Gunning v. Cooley, 58 Apps. p. 306, when 
this Court said: 

‘ 4 Other assignments of error are presented by 
appellant, among them the charge that the lower 
court erred in permitting plaintiff’s expert wit¬ 
ness to answer the hypothetical question put to 
him by plaintiff’s counsel. We find no lerror 
in this ruling, for the question called for an 
answer based on both the personal knowledge of 
the witness, acquired by his examination of 
plaintiff, and upon assumptions such as i were 
supported by evidence already introduced in be¬ 
half of plaintiff.” j 

j 

In consideration of the above decisions and the argu¬ 
ment thereon and the sustaining evidence—which 
seems to counsel in this case to be overwhelmingly in 
favor of the plaintiff—it is respectfully urged that the 
verdict and judgment of the Court below be sustained. 

ROBERT H. McNEILL, j 
Attorney for Plaintiff-Appellee. 

Address: Investment Bldg., Washington, D. C.j 
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stricken. 

Point V . 

The portion of the charge to the jury which 
was objected to was entirely proper. 

Point VI. 

The insured veteran is entitled to a liberal 
construction. 
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IN THE 


Court of Appeals, JBtstrict of Columbia 


United States of America, 

Appellant, 

against 

Harvey H. Woltman, 

Appellee. 


| 

No. 5304 


BRIEF FOR PLAINTIFF-RESPONDENT 


of the 


STATEMENT OF FACTS 

This is an appeal from a judgment in favor 
plaintiff entered in the Supreme Court of the District of 
Columbia upon a verdict of a jury after a trial before 
Honorable Justice James Bailey, the verdict of the jury 
being in the sum of $7,475.00, the sum being the full 
amount prayed for in the amended declaration. 

The theory of plaintiff’s claim is that he was perma¬ 
nently and totally disabled from the day of his discharge 
from the service on July 14, 1919, according to the Treas¬ 
ury Decision No. 20 which defines 4 ‘permanent and total 
disability” for insurance purposes. This decision is 
quoted in fuH on page 6 of appellant’s brief. 


ARGUMENT AND AUTHORITIES 

Point I 

i 

The question as to whether or not the Plaintiff 
was permanently and totally disabled was prop¬ 
erly submitted to the jury and their verdict was 
just and well-founded. 

j 

i 


i 

i 
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The argument and authorities relating to appellant’s 
assignments of error numbers 1, 13, 14 and 17 will be 
combined for the purposes of argument. 

The chief point of error as pointed out by the appel¬ 
lant is that “the evidence was wholly insufficient to 
show that the insured was permanently and totally dis¬ 
abled in July, 1919, unless wholly unrelated diseases, 
some temporary in character, successfully and inde¬ 
pendently coming into existence can be tacked together 
to establish a permanent and total disability from the 
existence of the first of such disabilities.” In making 
such a statement, the appellant has failed to analyze all 
the facts and issues in this action. It is true that the in¬ 
sured during the period of time from July, 1919, to the 
date of trial of this action had many temporary disabili¬ 
ties, but, irrespective of these, the total and permanent 
disabilities involving tuberculosis, the heart, the adhe¬ 
sions of the appendectomy, and the nervous disabilities 
have been shown to exist continuously in a permanently 
and to totally disabling degree from some time prior to 
the date of discharge of the insured from the military 
service to the date of trial of this action. The temporary 
unrelated diseases which the appellant refers to can be 
listed as tonsilitis, bronchitis, toxic goiter, epitheloma of 
the eye and influenza. 

Dr. T. J. Risch, appearing for the defendant, testified 
that he was one of the board of physicians who examined 
the insured herein immediately prior to his discharge 
from the military service, on the day of his discharge. 
This examination was given in order to determine 
whether or not the insured was in a fit physical condi¬ 
tion to be discharged. He testified: 

“The examination resulted in a diagnosis be¬ 
ing made of goiter with hyperthyroidism and 
tachycardia with no organic heart lesion. Goiter 
is an enlargement of the thyroid gland of the 
neck. Hyperthyroidism means and over-activity 
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of the secretory functions of that gland with con¬ 
sequent poisoning of the system and resultant 
disability. Tachycardia means rapid action of 
the heart due to various causes and always ac¬ 
companying or being a manifestation of hyper¬ 
thyroidism ... In my opinion the heart condi¬ 
tion and the nervous condition were due to the 
goiter condition.” (fol. 91). 


Dr. Michael E. Gardner, a witness appearing for the 
plaintiff, testified among other things, after answering a 
hypothetical question to the effect that Woltman was 
permanently and totally disabled at the time of his dis¬ 
charge, as follows: 


i 

“In stating that, in my opinion, plaintiff was 
unable to work in answer to a hypothetical ques¬ 
tion propounded to me, I base my opiniopA6p^fTe^ 
fact that Woltman had tuberculosis and myo¬ 
carditis, with principal stress on the myocarditis, 
(fol. 61). ; 

“ . . . Apparently he is cured from that con¬ 
dition now insofar as the goiter is concerned. The 
effect on the heart will still remain the same, of 
course. ... . The heart would never go; back to 
normal absolutely in a goiter case, in my opinion. 
It would remain abnormal because heb%s had a 
myocarditis, and I am pretty surey&f^seemg the 
plate (x-ray) that he had pericarditis, because 
an ordinary myocarditis would not give him those 
adhesions. He has probably had a pericarditis at 
the time he had this myocarditis, and a lot of 
fusion in the sac that surrounds the heart . . . 
His heart will never go back to normal again, 
anymore than his lung that has been destroyed 
by the tubercular condition in the upper apex of 
his lung. Both of those are sequella of the dis¬ 
ease, and he never can recover from it if he lives 
to be a thousand years old. (fol. 57). 

“ . . .You can’t have a thyroid condition with¬ 
out affecting the heart, (fol. 51). 

“ . . . Assuming that Woltman was operated 
on for goiter in 1920 and it was removed success- 


l 
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fully, the effect of that removal upon the condi¬ 
tion of the heart, in my opinion would be to re¬ 
lieve the condition, because it would get rid of the 
poison, the focus of infection. Of course, the 
heart is damaged permanently, but I think the 
heart condition is better now than it w*as before 
he was operated (Tr. 139), because of the remov¬ 
ing of those nodules, of those tumors.” (fol. 52). 

In relation to the tubercular condition, Dr. Gardner 
testified: 


"I could not tell definitely when Woltman’s 
chest became in this condition but it was in some 
years past. An individual having a normal chest 
could hardly develop such extensive a condition 
in four or five years, (fol. 60) ... In my opin¬ 
ion, Woltman has tuberculosis. I could not say 
whether it is active or arrested without two or 
three days’ observation in a hospital or at my of¬ 
fice. Nearly all physicians advise against work 
or sedentary indoor work for tubercular patients, 
(fol. 61). 

“ . .. That one having arrested tuberculosis 
would necessarily be in danger of precipitating a 
re-activity there by active or continuous w*ork. 
This has been my experience with my patients. 
In my opinion Woltman could not work continu¬ 
ously because of both the heart and lung condi¬ 
tion buj^because of his heart condition.” (fol. 63). 

Dr. Gardner further testified:' 

“Judging from his condition and from what I 
know in relation to the pathology of those condi¬ 
tions, I do not think this man, since his thyroid 
condition, has been able to perform any gainful 
occupation. I think it would be dangerous for 
him to do so, as I told him at my office. . . . 
I do not think Woltman is now able to continu¬ 
ously perform the duties of any substantially 
gainful occupation. He has myocarditis. That 
means that any—of course, the symptoms are 
very indefinite in that disease. Patients drop 
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dead from overexertion in that condition; 
while this man has gone through all that and ap¬ 
parently might be able to do some light work, 
there would be great danger, it seems ; to me, in 
his doing any laborious work of any sort, I don’t 
care what it is. In my opinion, taking; into con¬ 
sideration his heart condition and his other con¬ 
ditions, I do not believe he will in the future be 
able to follow continuously any substantially 
gainful occupation. He is liable to break down 
at any time. (fol. 54). | 

“ . . . I think that the great danger in cases of 
myocarditis is sudden death from exertion. This 
man should not follow any work that requires 
exertion. Certainly pathology shows tjhat these 
cases have died suddenly and many of these sud¬ 
den deaths are due to exertion alone, i The ar¬ 
teries that feed the heart become sclerosed, and 
the great danger is thrombosis or fatty degenera¬ 
tion of the heart so that it becomes very enlarged 
very often. It may not become enlarged. So the 
condition of the heart is more dangerous than 
the other. He can do light work in tuberculosis, 
if it is very light, not continuously, but Occasion¬ 
ally, two or three hours a day for instance.” (fol. 
63). 


Dr. William S. Knapheide, a witness appearing for the 
plaintiff, testified in substance that he had been acquaint¬ 
ed with the insured for about ten years but had treated 
him only since 1924. He testified: 

i 

i 

j 

“During the time Woltman was totally and 
permanently disabled so that he was unable to 
follow a substantially gainful occupation. . . . 
He has pulmonary tuberculosis. He also has an 
acute enterocolitis, caused by intestinal adhesions. 
. . . He still has a sequelle of the appendicitis 
and of the hyperthyroidectomy and tuberculosis. 
... I do not think that Woltman with proper 
care can get better. The intestinal adhesions fol¬ 
lowing the operation for appendicitis would keep 
him from recovering.” (fol. 65). | 


i 


The various physicians who have examined the in¬ 
sured and who testified on behalf of the government 
gave many striking bits of testimony in support of the 
plaintiff's claim, some of which are as follows: 

Dr. Nystrom who examined him on March 11, 1920, 
testifying concerning the goiter condition, stated: 

“He had a vocational handicap of temporary 
character and it was ofamajor character when I 
examined him. By major character I mean it 
was of such magnitude that it could affect his 
general condition seriously. This would not nec¬ 
essarily cause loss of life but would disable him 
physically.” (fol. 95). 

Dr. H. H. Cole testified that he examined Woltman on 
July 20, 1923, and reported the following x-ray findings: 

“Right costo diaphragmatic angle partially ob¬ 
literated ; marked scar in both hilums, particular¬ 
ly on the right; calcified tubercles on both sides, 
outward as far as the second zone. Three large 
calcified tubercles in the lower bronchial tree, right 
lower lobe. Considerable peribronchial fibrosis 
throughout both sides, more marked on the right 
and extending throughout the lower and middle 
portion of the right middle lobe. Apices hazy, 
more marked on the right. From an x-ray stand¬ 
point suspicious of healed tuberculosis deep in the 
right upper lobe with marked secondary infec¬ 
tion. Continuously following the occupation of 
garage mechanic would be detrimental to Wolt- 
man’s health. ..." (fol. 98). 

Dr. W. S^Martini testified that he examined Wolt¬ 
man on November 8, 1925, and that: 

“His physical condition was such that he was 
able to do light work for about one-half a day’s 
time. ... I remember distinctly that Woltman 
had the findings of moderately advanced, appar¬ 
ently arrested, tuberculosis. ... At that time 


7 


my opinion was that Woltman should n6t return 
to the full time position of automobile niechanic. 
I believe this might have injured him.” (foL 100). 

i 

Dr. H. W. Long testified that he examined Woltman 
on July 24, 1924, and that: ! 

i 

i 

“Woltman gave his prewar occupation as auto 
mechanic and exhibited no reason why he should 
not be able to carry on a gainful occupation ex¬ 
cept that the records show he did not complete 
the fourth grade of school at fourteen! and is 
therefore a mental defective, w'hich is his most 
serious handicap.” (fol. 104). 

i 

Dr. A. T. Davis after stating that he had examined 
the insured in 1923 testified: 


“I have examined him with a board of three 
tuberculosis specialists who made the diagnosis 
of chronic pulmonary tuberculosis and chronic 
bronchitis. Our diagnosis was pulmonary tuber¬ 
culosis, incipient and complication of j chronic 
bronchitis. . . . The heart rate was high;, due to 
a recent thyroid.” (fol. 113). 

I 

Dr. James A. Gannan, the physician appointed by the 
court for the purpose of examining the insured, and w’ho 
appeared as a witness for the defense, testified among 
other things (italics ours): 


“His pulse is irregular, due to psychic influence 
in neurotic individuals. ... I think Woltman is 
suffering from neurosis, which is a disturbance of 
the nervous system without demonstrable organic 
change in the body to justify it. Woltman is not 
faking. I believe he suffers as he says he does. 
. . .Neurosis is a condition of the nervbus sys¬ 
tem in which the patient actually feels symptoms 
which cannot be explained by any examination. 
They usually follow accidents. I have seen them 
after street car, railroad, and automobile acci¬ 
dents, w T here litigation is going on or about to go 
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on, where the patient is going over and over his 
troubles again gets fixed symptoms which are 
really symptoms but which may disappear after 
the litigation is over, no matter which way it 
goes. ... I stated that Woltman’s pulse was 140 
at one taking and two minutes thereafter was 90; 

Jz3 that sudden drop indicates nervous irritability. 
He was about to be examined. As the examina¬ 
tion proceeded I took it again and found it to be 
90, which is 10 above what it should be. That is 
an unusual change and indicates abnormal heart 
action. This is not an organic but a nervous con¬ 
dition. . . . Tremor of the hands and rapid heart 

} 2-*1 are symptoms of toxic goiter and indications for 
an operation. The operation usually clears them 
up but sometimes they remain. Rapid heart and 
tremor of the fingers exist now. ... In toxic 
thyroid the heart is rapid. This eventually causes 
a degeneration of the heart muscle and patients 
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usually die. The eye symptoms are not invaria¬ 
bly present. ... An operation does not improve 
every case. I should say 30 per cent of the cases 
have no good results. It is my opinion that 
Woltman’s tremors of the fingers and rapid heart 
are sequellae of the thyroid condition in the 
sense that they were there before and are there 
now, but it is my opinion that his tremor and his 
heart action today are not due to any disturbance 
of the thyroid. ... I think Woltman’s neurosis 
is as much of a disease as anything else as long 
as it continues, and as disabling as any other dis¬ 
ease while it exists, so far as Woltman is con¬ 
cerned. So long as he has the same attitude his 
condition will be permanent. ... I did not know 
anything about how long this case was running. 
Assuming that the neurotic condition was the 
same ten years ago as it is now, and that this suit 
was not brought until two years agoI would say 
that the suit has not had any causative effect in 
producing the neurotic condition. His condition 


may have been the outgrowth of other things 
than the thought of suit against the government. 
His neurosis is not the result of conditions which 


he has gone through in the last twelve years.” 
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A summary of the testimony of the insured shoWs that 
he was in good physical condition before his enlistment 
(fol. 23). When he was in France he suffered intense 
pain from the adhesions of the appendectomy, that he 
made frequent visits to the hospital, used bandages to 
relieve same; that he contracted influenza on February 
26, 1919, and was hospitalized therefor for approximately 
two months during which time he had a fever, was 
coughing and raised a great amount of suptum. He testi¬ 
fied that he was weak and shaky and unable to do any¬ 
thing. He was then transferred to Hospitals Nos. 120, 
S8 and 65 and was in each for two or three weeks. Dur¬ 
ing this period he had a pain in his chest, coughing spells 
and a temperature, all of which he reported to the doc¬ 
tor. He was not on duty during this time but was ad¬ 
vised to lay around and take it easy (fol. 24). His con¬ 
dition remained the same when he was evacuated to the 
United States, at which time he states that he was suffer¬ 
ing from the conditions theretofore mentioned. He was 
then sent to camp at Newport News for two weeks and 
then to Hospital No. 28 for three weeks where he was 
given rest, at which time he stated his throat condition 
got worse and he had difficulty in swallowing. He stated 
that he first noticed this condition at Tours, France. He 
was transferred from No. 28 to Camp Grant and dis¬ 
charged on July 12, 1919. In April, 1920, Woltman was 
operated on by Dr. Percy for the goiter and as a result 
he was forced to remain in the hospital until June (fol. 
25). During this time he was suffering from the same 
adhesions of the appendectomy but was receiving no 
treatment. He was then sent home and was confined to 
his bed off and on for two months, being cared for by his 
mother. He was suffering from the pains in his side, 
nervousness, palpitation of the heart, pains in his chest 
and shortness of breath. In September he went back to 
the hospital for another two months during which time 
his side was till bothering him. Shortly thereafter he 
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was in the hospital for one month more, during which 
time his tonsils were removed. During the winter of 
1920-1921 he was not able to do anything. He was up 
and down all the time. He was continually bothered 
with pains in his chest and side, and shortness of breath. 
That spring he started doing a little repairing of cars 
for friends, not working over three hours a day (fol. 26). 
He stated that he did not make over $25.00 during the 
whole summer even though he worked all that he felt 
he could work. During the winters of 1921 and 1922 he 
was unable to do anything at all. He was sent to Adams 
County Tuberculosis Sanatorium by the Veterans’ Bu¬ 
reau for examination (fol. 27). His testimony then 
shows a continuous chain of illness, weakness, troubles 
with his heart, nervousness, severe periodical pains in his 
side, coughing, pains in his chest and all the symptoms 
of a nervous condition, a bad heart, tuberculosis, and 
sequellae of the appendectomy. These conditions ex¬ 
isted continuously from that time until the time of trial. 
The details are so numerous and the testimony covers 
such a repetition of the same conditions as his life is cov¬ 
ered by his testimony during each of the succeeding 
years that it is deemed inadvisable to summarize such 
herein. 

Furthermore, all the testimony of the insured as to 
his physical condition is amply supported by many lay 
witnesses. 

Ann E. J. Wood, a vocational expert employed by the 
Red Cross as a secretary, testified to having known Whit¬ 
man since 1918 and of having gone to his home at vari¬ 
ous times from 1919 to 1925 in her professional capacity. 
She stated that she went to his home because she knew 
he was not physically able to come to her office. She 
stated she believed that he was permanently and totally 
disabled during the period of her observations (fols. 68- 
71). 

Mrs. Frances E. Plowman stated that she had observed 

i 
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Woltman in his home and frequently in bed; that he re¬ 
quired the care and attention of someone during the 
period of time following his discharge. She also stated 
that she believed that he was permanently and totally 

i 

disabled during the periods of her observations (fols. 72- 
74). | 

The plaintiff’s sisters, Mrs. Josephine Miller and Mrs. 
Wiedermann, fully corroborated the claimants testi¬ 
mony, stating that he needed almost continual care and 
was unable to do anything but odd jobs around the house 
or on cars. 

The witnesses, Mrs. Smith and Mrs. Julian; Miller, 
testified that they were neighbors of the insured and had 
had opportunity to observe the plaintiff. Their testi¬ 
mony was likewise corroborative of that of the insured. 

Inasmuch as there is most substantial evidence on be¬ 
half of the plaintiff supporting the verdict of the jury 
it is not the place nor within the power of an appellate 
court to consider the weight of such evidence. Beginning 
with the medial report of the board of three doctors 
who examined the insured on the day of his discharge 
and made a diagnosis of goiter with hyperthyroidism 
and tachycardia and continuing with the testimony of 
the insured that he continually suffered from the effects 
of the sequellae of the goiter and appendicitis operation 
which manifested itself in tachycardia, myocarditis, 
pericarditis and severe pains in his side, which testi¬ 
mony is amply supported and corroborated by various 
lay witnesses who had unusual opportunities to observe 
his physical condition after having lived with him or 
near him for many periods of time and which condition 
is further definitely testified to by Drs. Gardner and 
Knapheide. It is submitted that there was sufficient 
evidence upon which a jury could justly base its verdict. 

In view of the fact that certain physicians appearing 
for the defense testified that they found various disabili¬ 
ties, but did not at the time of their examinations be- 
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Iieve them to be permanent, this court’s attention is 
called to the case of Carter vs. United States, 49 Fed. 
(2nd) 221, wherein the Circuit Court of Appeals in this 
Circuit, in reversing a judgment in favor of the defend¬ 
ant entered on a directed verdict, stated: 

“In view of the arguments made before us in 
this and other cases as to the weight to be given 
to the testimony of physicians, we think it well 
to observe that whether a disability caused by 
disease be of a permanent character or not is to 
be determined, not exclusively from the diagnosis 
made or the opinions given by physicians at the 
time of the onset of the disease, but by the history 
of the disease and all the other evidence in the 
case. A disease causing total disability may be 
thought at first to be temporary in character; 
but, if its subsequent history shows that it is rea¬ 
sonably certain to continue throughout the life 
of the insured, it is to be deemed permanent with¬ 
in the meaning of the policy. And while the testi¬ 
mony of physicians is entitled to great weight in 
determining the nature and probable duration of 
disease, it is not necessarily conclusive upon the 
issue as to whether the disability of an insured be 
total and permanent within the rule as stated. 
If the evidence taken as a whole is of such char¬ 
acter, when viewed in the light most favorable to 
the plaintiff, as reasonably to lead to the conclu¬ 
sion that he was totally and permanently dis¬ 
abled, the issue is for the jury, to be decided by 
them in the light of all of the evidence, includ¬ 
ing the testimony of the physicians.” 

The courts have decided that, while “substantially 
gainful occupation” means any occupation, as contra¬ 
distinguished from the prewar occupation of the in¬ 
sured, Runkle v. United States, (C. C. A.) 42 F. (2nd) 
804, it must be an occupation which the insured is by 
nature fitted for, 

Barksdale v. United States, (C. C. A. 46 F. 
(2nd) 762. 
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See also, United States v. Cox , (C. C. A. 5) 24 
F. (2nd) 944; United States v. Rasar, (C. C. A. 
9.) 45 F. (2nd) 545. j 

It has also been held that the totality of the disability is 
not conclusively disproven by the fact that the insured 
was employed for a period after the policy lapsed. 


United States v. Eliasson (C. C. A. 9) 20 F. 
(2nd) 821; United States v. Cox (C. C. A. 5) 24 
F. (2nd) 944; United States v. Sligh (C. C. A. 9) 
31 F. (2nd) 735; United States v. Acker (C. C. 
A. 5) 35 F. (2nd) 646; Hayden v. United States 
(C. C. A. 9) 41 F. (2nd) 614; Malavski v. United 
States (C. C. A. 7) 43 F. (2nd) 974; United 
States v. Meserve (C. C. A. 9) 44 F. (2nd) 549; 
United States v. Phillips (C. C. A. 8) 44 F. (2nd) 
689; Ford v. United States (C. C. A. 1) 44 F. 
(2nd) 754; United States v. Cole (C. C. A. 6) 45 
F. (2nd) 339; United States v. Rasar (C. C. A. 9) 
45 F. (2nd) 545; United States v. Godfrey (C. C. 
A. 1) 47 F. (2nd) 126; Carter v. United States (C. 
C. A. 4) 49 F. (2nd) 221. 


Back of these authorities are two reasons: Th6 regula¬ 
tion reads that it must be “impossible” to follow “con¬ 
tinuously” and substantially gainful occupation.! An in¬ 
sured who is able to work only spasmodically, with fre¬ 
quent interruptions or change of jobs made necessary by 
his condition, cannot be said to be able to work with sub¬ 
stantial continuity. Again, the word “impossible” must 
be given a rational meaning; it cannot fairly be said 
that it is “possible” for an insured to work because, un¬ 
der the stimulus of a strong will power, it is physically 
possible for him to stick to a task, if the work is done 
at the risk of substantially aggravating his condition. 
United States v. Acker (C. C. A. 5) 35 F. (2nd) 646; 
United States v. Phillips (C. C. A. 8) 44 F. (2nd) 689; 
United States v. Cole (C. C. A. 6) 45 F. (2nd) 339. 

The question of totality and permanency of disability 
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before veteran’s policy lapsed is for the jury, as reason¬ 
able men may differ. United States v. O'Brien, 51 Fed. 
(2nd) 37. 

See also the recent Circuit Court of Appeals decisions 
upon the question of directed verdict on suits upon war 
risk insurance contracts as follows: 

Glazow vs. United States, 50 Fed. (2nd) 178; 
United States v. Patterson, 51 Fed. (2nd) 922; 
and Sorvick v. United States, 52 Fed. (2nd) 40b. 

There was a substantial conflict of all the material 
facts in this case. Therefore it cannot be stated that the 
court erred in denying defendant’s motion for a directed 
verdict because of the insufficiency of the evidence to 
establish a prima facie case or in overruling the defend¬ 
ant’s motion for a directed verdict at the close of the 
plaintiff’s case or at the close of all the testimony or in 
entering judgment for the plaintiff on the verdict. 

Point II 

The hypothetical question asked Dr. Gardner 
and his answer thereto were entirely proper and 
the objections thereto were properly overruled. 

The issues in relation to this point were set forth in 
appellant’s assignment of error numbered 8. The ques¬ 
tion and answer thereto are fully set forth in folios 52 
through 54. 

The hypothetical question asked Dr. Gardner assumed 
the existence of an appendix operation and that adhesions 
resulted which were aggravated by military service; that 
during the service the plaintiff suffered from influenza 
and from the adhesions of the appendectomy; that he 
continued in hospitals and thereafter had a goiter oper¬ 
ation. He then called upon the doctor to take into con¬ 
sideration in his conclusion results of findings of a physi- 
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cal examination which he made and the x-ray of the re¬ 
spondent which were presented to him and asked his 
opinion as to whether or not this man was permanently 
and totally disabled for insurance purposes at the time 
he left the army in July, 1919. This question was 
brought before the doctor and permitted him to include 
in his opinion all the facts which were necessary on which 
to base his opinion. He stated further on in his testi¬ 
mony that in his opinion that the respondent being per¬ 
manently and totally disabled at that time was due to 
the belief and assumption that the tubercular apd heart 
conditions which he found on his examination on April 
12, 1930, had existed in such a degree at the time of 
discharge that they constituted a permanent and total 
disability. It is true that all the facts theretofore testi¬ 
fied to in the trial were not included in this question but 
it will be noted that all facts that were necessary upon 
which to base a conclusion that the insured was per¬ 
manently and totally disabled were included. 

The fact that the own knowledge of an expert witness 
concerning the issues of a case may be called into and 
added to the assumed facts previously testified to by 
witnesses may be used by the expert in answering a 
hypothetical question is so fundamental that no argu¬ 
ment or authority need be given. Therefore it was 
proper for the question to call upon the doctor to con¬ 
sider his own findings in addition to the assumed facts in 
giving his answer to the hypothetical question. 

It is further submitted that even though the question 
as given and the witness’ conclusion thereto were er¬ 
roneous such error was not prejudicial in the slightest 
way to the defendant. The hypothetical question as¬ 
sumed the existence of facts sufficiently clear to consider 
the question of myocarditis, but inasmuch as it is herein 
admitted that the statement in the question as to the 
assumption of facts relating to the tubercular condition 
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was slightly hazy and indefinite, it is pointed out that 
on cross examination the doctor stated that he based his 
opinion upon the assumption that the insured was suffer¬ 
ing from myocarditis and tuberculosis in July, 1919, and 
that if the insured did not have tuberculosis and myocar¬ 
ditis at the time of discharge that he would not be of the 
opinion that he was unable to work at that time. There¬ 
fore, in considering the doctor’s answer to the hypotheti¬ 
cal question, the jury had the right to consider whether 
or not it had been proven that insured had tuberculosis 
at the time of his discharge, and if they found that he 
did have it, they would be justified in giving full weight 
to the doctor’s answer. 


Point III 

The questions asked the witnesses, Ann E. J. 
Wood and Frances E. Plowman, as to their 
opinion concerning the ability of respondent to 
follow a gainful occupation were proper. 

The above issues are asserted in appellant’s assign¬ 
ments of error numbered 9, 10, 11 and 12. 

Although it is a general rule that a lay witness may 
not testify as to his opinion on a subject or to give his 
conclusions there are nevertheless certain exceptions as 
particularly set forth in the case of Baltimore & Ohio 
Railroad Company vs. Rambo, 59 Fed. 75: 

“. . . On the trial, the chief issue of fact was 
the extent of the plaintiff’s injuries. It vras con¬ 
tended on his behalf that he was suffering from 
paralysis of his left leg and the muscles of his 
back, so as to permanently disable him, while the 
defendant company maintained that he was not 
suffering from paralysis, but was feigning dis¬ 
ability for the purpose of increasing the amount 
of his recovery. . . .” 


17 


i 


In answer to certain questions addressed to lay wit¬ 
nesses concerning what they saw and their opinion as to 
his condition, the following rule was made: 

“It is objected also that some of the above 
statements are mere matter of opinion and con¬ 
clusions of the witness from facts which he ob¬ 
served. This is true, but it does not render the 
statements incompetent. Where the statement 
of a witness is an inference from many minor 
details which it would be impossible for him to 
present in the form of a picture to the jury except 
by the statement of his inference or opinion, that 
opinion is generally competent. Parker v. Steam¬ 
boat Co., 109 Mass. 449. In Village of Shelvy v. 
Clagett, 46 Ohio St. 549, 22 N. E. 407, it was 
held that a non professional witness, who had had 
opportunities to observe a sick or injured person, 
might give in evidence his opinion of such person 
in respect of his being weak and helpless or not, 
and of the degree of suffering which he endured, 
provided such opinion was founded on his own 
observation of the person to whom his evidence 
related, and was limited to the time that the 
person was under his observation.” 

In the case of Parker et al vs. Elgin, 5 Fed, (2nd) 562, 
the Circuit Court of Appeals stated: | 

“. . . Opinion evidence may be given by a 
nonexpert witness in many matters where it is 
impossible to reproduce or describe ini words 
every detail upon which the opinion of the wit¬ 
ness is predicated, . . .” 

The United States Supreme Court in the case of 
Connecticut Mutual Life Insurance Company vs. Lath - 
rop, tu U. S. 612, wherein the issue was as to the sanity 
of the insured immediately preceding the time of his 
death by suicide and wherein witnesses were asked to 
state the impression made upon them of what they saw 
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of the insured’s condition and the defendant objected to 
the question as incompetent, which objection was over¬ 
ruled, stated: 

“It is contended, in behalf of plaintiff in error, 
that the impressions and opinions of these non- 
professional witnesses as to the mental condition 
of the insured, although accompanied by a state¬ 
ment of the grounds upon which they rested, were 
incompetent as evidence of the fact of insanity. 
This question was substantially presented in Ins. 
Co. v. Rodel y 95 U. S. 232, which was an action 
upon a life policy containing a clause of for¬ 
feiture in case the insured died by his own hand. 
The issue was as to his sanity at the time of the 
act of self-destruction. Witnesses acquainted 
with him described his conduct and appearance at 
or about and shortly before his death. They tes¬ 
tified as to how he looked and acted. One said 
that he 'looked like he was insane;’ another, that 
his impression was that the insured 'was not in his 
right mind.’ In that case the court said, that 
'Although such testimony from ordinary witnesses 
may not have great weight with experts, yet it 
was competent testimony and expressed in an 
inartificial way the impressions which are usually 
made by insane persons upon people of ordinary 
understanding.’ 

“The general rule undoubtedly is, that wit¬ 
nesses are restricted to proof of facts within their 
personal knowledge and may not express their 
opinion or judgment as to matters which the jury 
or the court are required to determine, or which 
must constitute elements in such determination. 
To this rule there is a well established exception 
in the case of witnesses having special knowledge 
or skill in the business, art or science, the princi¬ 
ples of wdiich are involved in the issue to be tried. 
Thus, the opinions of medical men are admissable 
in evidence as to the sanity or insanity of a 
person at a particular time, because they are sup¬ 
posed to have become, by study and experience, 
familiar with the symptoms of mental disease and. 
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therefore, qualified to assist the court or jury in 
reaching a correct conclusion. And such opinions 
of medical experts may be based as well upon a 
hypothetical case disclosed by the testimony of 
others. But are there no other exceptions to the 
general rule to which we have referred? I 
“. . . There are matters of which all men have 
more or less knowledge, according to their mental 
capacity and habits of observation; matters about 
which they may and do form opinions, sufficiently 
satisfactory to constitute the basis of action. 
While the mere opinion of a non-professional wit¬ 
ness, predicated upon facts detailed by others, is 
incompetent as evidence upon an issue of insanity, 
his judgment, based upon personal knowledge of 
the circumstances involved in such an ihquiry, 
certainly is of value; because the natural and 
ordinary operations of the hu man intelject and 
the appearance and conduct of /persons"of sound 
mind, are more or less understood and recognized 
by everyone of ordinary intelligence who comes 
in contact with his species. The extent to which 
such opinions should influence or control the 
judgment of the court or jury must depend upon 
the intelligence of the witness, as manifested by 
his examination, and upon his opportunities to 
ascertain all the circumstances that should prop¬ 
erly affect any conclusion reached. 

“. . . In form, it is opinion, because it expressed 
an inference or conclusion based upon observation 
of the appearance, manner and motions of another 
person, of which a correct idea cannot well be 
communicated in words to others, without em¬ 
bodying, more or less, the impressions or judg¬ 
ment of the witness. . . .” 

j 

Same law: 

i 

i 

Mutual Life Insurance Company of Neu) York 
vs. Leubrie, 71 Fed. 843. 

In the case of Kiesel & Co. vs. Sun Insurance Office of 
London, 88 Fed. 243, the court stated: 
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. . One witness may be able to make so 
graphic a word picture of a scene he has witnessed 
that those who hear it are in as good a situation 
to deduce a correct conclusion as he is; while an¬ 
other, who has observed the same incidents, may 
be utterly incapable of describing them, and can 
do nothing but state the impression or conclu¬ 
sion he drew from them. The trial court sees 
and hears each witness, and in doubtful cases is 
far better qualified than the court of appeals to 
determine whether a witness should be confined 
to the facts, or should be allowed to state his 
conclusions. . . .” 

In Fireman's Insurance Company of Baltimore vs. 
J. H. Mohlman Co., 91 Fed. 85, the Circuit Court stated 
that it is not a valid objection to opinion evidence that 
the opinion covers the whole ground of the inquiry which 
the jury are to decide, if the case is one to be fully re¬ 
solved by opinion evidence. 

It is further submitted that the witness, Ann E. J. 
Wood, was shown to have had opportunity to observe the 
life and physical condition of the insured and was there¬ 
fore in a position to testify as to his ability to work 
during the period of time covered by her observations. 
She testified: 


. . I remember him coming to the chamber 
of commerce in the fall or late summer of 1918. 
Since 1919 I went to Woltman’s house and he 
came to the office at various times up until 1925, 
when the office was closed. ... I had much w^ork 
to do and would call on Woltman wffien in the 
neighborhood on a professional matter. ... I 
have been occasionally in contact with Woltman 
since June, 1925. . . (fols. 68-71). 

Point IV 

The answer of the witness, Ann E. J. Wood, was 
proper and should not have been stricken. 
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For assignment of error No. 11 the appellant stated 
that the court erred in allowing the answer of witness, 
Ann E. J. Wood, calling for “anything further about the 
plaintiff that should be in this record” to be re&d to the 
jury over the objection of defendant’s counsel. It should 
be noted that the objection was on the ground that the 
answer is not responsive to the question and is incompe¬ 
tent and immaterial, and that the court stated in ruling 
on the objection that any question of that kind is sub¬ 
ject to objection anyway but that the question was not 
objected to and that therefore the objection was over¬ 
ruled and furthermore it should be noted that; the ob¬ 
jection w'as made before the answer was given and was 
not repeated after the answer. 

Wigmore on Evidence (second edition) Section 785. 
states: j 

i 

“Where the witness, either in deposition or on 
the stand, goes beyond the scope of the question, 
and makes an answer not responsive, there is here 
nothing ‘per se’ wrong. If the answer includes ir¬ 
relevant facts, they may be struck out, land the 
jury directed to ignore them; if it furnishes rele¬ 
vant facts, then they are none the less admissible 
merely because they an^iot specifically asked 

i 

“The question is not so much how the evidence came 
there, as whether, being there, it is proper for consider¬ 
ation.” (Streeter vs. Sawyer, 28 N. H. 555, 559)j. 


Point V 

I 

The portion of the charge to the jury which was 
objected to was entirely proper. 

Assignment of error No. 15 w r as to the effect that the 
court erred in charging the jury that: 


i 
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“If you find that there was any type of sub¬ 
stantially gainful occupation which he might 
have followed continuously withpgt injury to his 
health, then your verdictw>ifrrDeior the govern¬ 
ment. But it was not encumbent upon the plain¬ 
tiff to follow any line of work which was likely to 
be injurious to his health. And bear that in mind 
in determining his ability to follow a continuous 
occupation/’ (fol. 130). 

Appellant in its ebrief states that if there is any occupa¬ 
tion which the insured may continuously follow without 
injury to his health he is not permanently and totally 
disabled. It is submitted that this statement is true and 

l 

that there is likewise ample evidence, medical and lay, 
that plaintiff was unable to follow continuously any sub¬ 
stantially gainful occupation. Therefore the statement 
in appellant’s brief that there is no evidence in this case 
tending to show that every kind of work for which the 
insured was fitted could not be engaged in without injury 
to health is clearly absurd. Respondent need not show 
that he has tried every form of occupation knowm to man¬ 
kind and has failed at each due to his physical condition 
before he has shown that he is permanently and totally 
disabled. It is submitted that this argument of the 
appellant is such that no further argument or 

authority is needed thereon for it is obviously clear that 
the charge is correct as given, was pertinent to the issues, 
properly states the law and was prejudicial to neither 
party. 


Point VI .... 

The insured veteran is entitled to a liberal con- 

i 

struction. 

The law in this type of case is to be liberally con¬ 
strued in favor of the veteran. He is entitled to the 
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most favorable view of the evidence, and every reason¬ 
able presumption must be indulged in favor of the in¬ 
sured. 


Starnes vs. United States, 13 Fed. (2d) 211_ 
United States vs. Law, 299 Fed. 61; 266 U. S. 494. 
United States vs. Sligh, 3| Fed. (2d) 735; 277 
U. S. 582; 280 U. S. 559. 

White vs. United States, 299 Fed. 855, affirmed 
270 U. S. 175. ! 


For the reasons above set forth it is submitted that the 
trial court did not err in the application of the law and 
if so that such error was not prejudicial to the defendant 
and since there was a substantial dispute as to the ma- 

I 

terial fact in the case that the judgment of the Supreme 
Court should be affirmed. 


Respectfully submitted, 

I 

WARREN E. MILLER, j 

Attorney for Appellee. 
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